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SUPERIOR COURT OF THE STATE OF CALIFORNIA
| ' COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS Case No. 1-12-CV-225926
ASSOCIATION, . ' ‘
o . [Consolidated with Case Nos. 112CV225928, .
PlaintifT, SV 112CV2265 70,‘ 112CV226574, 112CV227864]
V. | - : ' ,
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CITY OF SAN JOSE, BOARD OF - COMPLAINANT’S REQUEST FOR
ADMINISTRATION FOR POLICE AND JUDICIAL N OTICE IN SUPPORT OF
FIRE RETIREMENT PLAN OF CITY OF MOTION FOR SUMMARY
SAN JOSE, and DOES 1-10 inclusive., “ | ADJUDICATION OF ISSULS
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I | - EXHIBIT D
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AND CONSOILIDATED ACTIONS. Date: April 23, 2013
: : Time: 9:00 a.m.
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Trial Date: None Set
1
1

_ : , : Case No. 1-12-CV-225926
‘DEFENDANTS® AND-GROSS-COMPLAINANT’S REQUEST FOR JUDICIAL NOTICE -- VOLUME 2 {Exhibit D} -




[a—y

. ~J N w i W o

NN RN NN N — e o s e e e e
T T T T = T = T T N Y VO R ar i~

28

Defendant City of San José hereby requests that the Court take judicial notice pursuant to

California Evidence Code Sections 450 et secj., and in accordance with California Rules of Court

3.1113(1), 3.1306(c), and 3.1350(c)(5) of the following material, true and correct copies of which

are attached hereto:
VOLUME 1
Exh. A

Exh. B
Exh, C

- VOLUME 2
Exh. D

VOLUME 3
Exh, E

Exh. F

Exh. G

x

San José City Charter: In effect May, 1965, As Amended through
November.2012.

Full Text of Measure B: Article XV-A Retirement; Public Employee
Pension Plan Amendments — To Ensure Fair and Sustainable Retirement
Benefits While Preserving Essential City.Services (As Placed on the Ballo
Pursuant to City Council Resolution No. 76158). : ‘ :

San José Municipal Code, Chapter 3.28, “1975 Federated Employees.
Retirement Plan,” Sections 3.28.010 to 3.28.2770 [Current to June 30,
2012}, : _ :

San José Municipal Code, Chapter 3.36 “1961 Policé and Fire Department
Retirement Plan,” Sections 3,36.010 to 3.36.3760 [Current to June 30,

2012]. :

California Assembly Concutrent Resolution No, 17, adopted in Assembly
January 18, 1961 and in Senate January 18, 1961, approving amendment to
the charter of City of San José to include Section 78b (“Discretionary
Powers of Council Respecting Retiremient”) of Article X, filed with the
Secretary of State on January 24, 1961, o :

Ballot Pamphlet for Charter Amendment — Proposition A, to be submitted
to the Electors of the City of San José , April 12, 1960, including - -
“Argument in Favor of Proposition A.” :

California Assembly Concurrent Resolution No. 104, adopted in Assembly
April 26, 1965 and in Senate April 28, 1965, approving Charter of the City.
of San José , voted for and ratified by the qualified voters of said city ata
general municipal election held therein on the 13th day of April 1965, filed
with the Secretary of State on May 4, 1965 (Containing Full Text of 1965
Charter). ' :

1 : Case No. 1-12-CV-225926

‘IFDEFENDANESAND @ROSS-COMPLAINANT'S REOUEST-RORIUDIGIAENOTICE —VOLUME 2 (ExbibieDT =1 -




b2

00 -~ LGN w LS w

\D

10,

1

12

13
14
15

16

17
18]
19

20
21
22
23

24

25
26
27

28

'Evidence Code Section 451(a) (providing that courts may take judiciallnotice of “an:,? ‘charter

Exh. H Memorandum from Director of Personnel Fran Galloni to Honorable Mayor
and City Council, dated May 6, 1986. “Retirement Benefit Increase.”

Exh. 1 Memorandum from City Attorney Joan Gallo to Mayor and City Council,
dated March 21, 1988, “Benefit Increases — _Federated Retirement System.”

Exh.J Memorandum from Frances Galloni to Mayor and City Council, dated
' February 24, 1988, “Administration’s Report on Federated Retirement
Benefit Increases.” ‘ -

Exh.K - Memorandum to Mayor and City Council from Federated Board of.

Administration, dated February 24, 1988, “Federated Retirement Benefit
Increases.” _ :
Exh.L ' City_ of San José¢ Resolution No. 75635, “A Resolution of the Council of

the City of San José ‘Amending and Restating Resolittion No. 72859
Regarding the Supplemental Retiree Benefit Reserve of the Federated City
Employees Retirement Fund, To Suspend the Distribution of Funds from
the Reserve During Fiscal Year 2010-2011.” '

Exh. M . City of San José . Resolution No, 76204, “A Resolution of the Council of
' the City of San José Amending and Restating Resolution No, 75635
Regarding the Supplemental Retiree Benefit Reserve of the Federated City
Employees Retirement Fund, To Suspend the Distribution of Funds from
the Reserve Through Fiscal Year 2012-2013.”

Exh. N City of San José Resolution No. 70822, “A Resolution of the Council of
' the City of San José Approving the Methodology for the Distribution of
Moneys in the Supplemental Retiree Benefit Reserve of the Police and Fire
Department Retirement Fund,” adopted January 29, 2002.”

Exh. O Letter from Coats Herfuth & England to Retirement Boards Benefits |
: Administrator Edward F. Overton, dated November 22, 1985, “SB650
Study.” - ‘ '
Exh,P  Memorandum from Federated Board to Honorable Mayor'and City Council,

dated April 25, 1986, “Supplemental Retiree Benefits Reserve”,

Exhibits A, B, E, and G are properly subject to judicial notice pursua_ﬁt to California

described in Section 3,4,or5of Ai'ticle XI of the California Constitiltion”)-. _

Exhibits C, D, L, M, and N are properly subject to judicial notice under California
Evidence Code sections 453 and 452(5_) (providing that courts may take jﬁdicial notice of
“legislative enactments issued b.'y or under the authority of the Uni.ted States or any public entity in
the United States”.).‘ See Trinity Park, L.P. v. City of Sunnyvale, 193 Cal. App. 4th 1014, 1027
(2011) (“The vaidence' Code also expressly provides for judicial notice of a public éntity’s

legislative enactments and official acts. Thus, we may take notice of local ordinances and the
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1 || official resolutions, reports, and other official acts of a city.”).
( .
2 Exhibits F, 11, I, J, K, O and P are properly subject to judicial notice as legislative history
3 || and governmental acts and records. Cal. Evid. Code §452(b), (c), & (h); Kaufinan & Broad
4 || Communities, Inc. v. Per;foz*}nance Plastering, Inc., 133 Cal. App. 4th 26, 31 (2005).
5 For these reasons, the City respectful.ly requests that the Court take judicial notice of the
6 above-liséed documents.
7 . .
8 || PATED: February 1, 2013 - MEYERS, NAVE RIBACK, SILVER & WILSON
o| Mﬂ%/
10 | A /
- : Artgﬁ rA. Hartinggr
11 : oo Linda M. Ross  /
Jennifer L. Nock
12 , . ‘ Michael C. Hughes
' , - Attorneys for Defendants and Cl oss-Complainant
13 City of San José and Debra Flgone in her oﬁicxai
) : capacity - . '
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1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

-th'zschaptei‘ shall, from and after September 1,

1966, be increased by such amount as will

. provide such person a monthly allowance equal

to fifty percent of the average monthly pay
received by such person during the three years

immediately preceding his request for retirement. -

Notwithstanding any other provision of this
chaptet, no retirement allowance heretofore or
hereafter’ gratted pursuant to the provisions of
this chapter, except the retirement allowance
specifically increased by this section shall be
increased by reason of this sectlon, and such
other retirement allowances shall be computed
without reference to this section. :

Also, any person herelnabove specified in the
first paragraph of this section who retited pior to
December 1, 1957, for service-connected
disability pursuant to the provisions of this

chapter shall be paid, if he received a service- -

connected disability allowance continuonsly from

the date of his retirement to September 1, 1966,

for each month between February 1, 1962, to
August 31, 1966, inclusive, during which. he
received a service-connected disubility allowance,
the differcnce between the monthly allowance
heretofore paid to such person for each such
month, respectively, and the monthly allowance
provided for By the provisions of the first
paragraph of this section, '

(Prior code § 2003.37.)

3.32.400 Investment counseling - Restrictions. _

A.

The foregoing instrument is
a correct copy of the original d-
on file in this office,

The board may enter into contractual
arrangements with any person or persons or
association ' or associations, who meet the
requirements of subsection B, or C,, to provide

counsel to the board with respect to the board’s . -

policies of investing and reinvesting ofmoneys in
the retirement fund, Such contracts shall be

entered into in fhe nams of the board of

1 and fire department

ho provides services

financial securities:
association whose

sists of invesiment

i investment adviser
Attestt

CTONI L TABER
Acting City Clesk
Acting Citg Cletk of thy City of San Joso -
County of Santn Clam,Stnle of California

advisors, the beard

s whose principal
,LM"#_.., Depnutya priip
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§ 3.32.400

officers are engaged in the business of advising

and evaluating commercial, industrial or

residential real estate investments, morlgage

banking, or property management, and whichare
licensed as real estate brokers by the State of
California. ) ‘

(Oxds. 21607, 25084, 25553.)

Chapter 3.30

1961 POLICE AND FIRE DEPARTMENT
RETIREMENT PLAN :

Paris: .

General Provisions and Definitions
Membership : '
Retirement Board and Other Officers
Retirement Fund ‘
Service :

Benefits Generally

Retirement for Service

Retirement for Disability :
Survivorship and Death Benefits
Surviving Child's School Allowance
0.5 Optional Settlements

10 Contributions

11 Suspension or Termination S

12 Increased Benefits for Certain Peisons

13 Death While on Military Leave of

~ Absence .

14 Medical Benefits for Certain Persons

15 Denisl Benefits for Retired Members
and Survivors

16 Reciprocity

17 Plan-Approved Domestic Relations
Orders . .

18 Purchase ofE]igﬁ)Ie Prior Milifary

Service

Part 1

' GENERAL PROVISIONS AND DEFINITIONS

may require such .

-arrangements only’

269

Sections:

3.36.010 Listablishment - Name - Scope.

3.36.,020 Definitions and construction of
. ferms., .

3,36,020.1  “Accumulated contributions”.

3.36.020.2 “City”.

3.36.020.3 “Compensation”,

SJRJIN000231



1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

this chapter shall, from and afier September 1,

1966, be increased by such amount as will

. provide such person a monthly allowance equal

to fifty percent of the average monthly pay
received by such petson during the three years
immediately preceding his request for retirement,
Notwithstanding any other provision of this
chapter, no retirement allowance heretofore or
hereafter granted pursuant to the provisions of
this chapter, except the retirement allowance
specifically increased by this section shall be
increased by reason of this section, and such
other retirement allowances shall be computed
without reference to this section,

Also, any person hereinabove specificd in the
first paragraph of this section who refired prior io
December 1, 1957, . for service-connected
disability pursuant to the provisions of this
chapter shall be paid, if he received a service-
connected disability allowance continuously from
the date of his retitement to September 1, 1966,
for each month between February 1, 1962, to
August 31, 1966, inclusive, during which. he
recelveda service—connected disability allowance,
the difference between the monthly allowance

heretofore paid to such person for each such.

month, respectively, and the monthly allowance
provided for by the provisiens of the first
paragraph of this section,

(Prior code § 2903.37.)

3.32.400 Investment counseling - Restrictions,

A,

The board may enter into contractual
arrangements with any person oOr persons or
association or associations, who meet the

" requirements of subsection B. or C,, to provide

counsel to the board with respect to 'the board’s
policies of investing and reinvesting of moneys in
the tetirement fund, Such contracts shall be

entered into in the name of the board of

administration for the police and fire department

retirement plan,

Any person or association who proviles services

to the board with regard to financial seturities:

1. Shall be a person or association whose
principal business consists of investment
counseling services; and -

2.  Shall be registered as an investment adviser
under such laws as may -Tequire -such .

registration,
With respect to real estate adwsors the board
shall enter into contractual arrangements only
with persons or assoeclations whose principal

2010 S-16
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officers are engaged in the business of advising
and evaluating commercial, industrial or
residential real estate invesiments, mortgage
banking, or property management, and which are
licensed as real estate brokers by the State of
California,

(Ords. 21607, 25084, 25553.)

Chapter 3,36

1961 POLICE AND FIRE DEPARTMENT
RETIREMENT PLAN

5
-
g

General Provisions and Définitions

Membership

Retirement Board and Other Officers

Retirement Fund

Service

Benefiis Generally

Retirement for Service

Retirement for Disahility

Survivorship and Death Benefits

© Surviving Child’s Scheol Allowance

9.5 Optional Settlements

10 Coniribations

11 Suspenslon or Termination -

12 Increased Benefits for Certain Persons

13 Death While on Military Leave of

Absence .

14 Medical Benefiis for Ceriain Persons

15 Dental Beaefits for Retived Members
. and Survivors

16 Reciprocity

17 Plan-Approved Domestic Relations

Orders .

18 Purchase of Eligible Prior Mihtary

Sexvice

Partl

' GENERAL PROVISIONS AND DEFINITIONS

Sections:
3.36.,010  Bstablishment - Name - Scope. -
3.36.020 Definitions and construction of
terms,
3.36.020.1  “Accumulated contributions”,
3.36.020,2  “City”.
3.36,020.3 “Compensation”.

SJRJN000232



§ 3.36.010

3.36.020.4 “Employee”.

3.30.020.5 “Final compensation”,

3.36.020.6 “Member®,

3.36.020,7 “Month”,

3.36.020.8 “Plan Year™.

3.36.020.9 “Retirement” or “retired”,

3.36.020,10 “Retirement allowance”,

3.36.020.11 “Retirement board” or

~ *heard”,
3:36,020,12 *“Retivement fund” or “fuad”.
3.36.020.13 “Retirement system?,
o “petirement plan®™, “this

system, or “this plan®,

3.36.020.14 “Domestic Parfoership”,
“Domestic Partner” or
“Dowmestic Partnership?, -

3.36.030  Use of masculine or ferninine

: gender. ‘

3.36.040 Lffective date of thls chapfer,

3.36.050 Notices or orders deemed

_ effective when.

3.36.069 Biweekly references to

. ] confributions and membership,

3,36.070 Grounds for termination of
allowances or benefits,

3.36.080 Benefits exempt from
execution, ‘

3.36.080 Claimant to bear burdeu of
proof,

3.36.1060 . Invslidity of portion of
chapier,

3.36.110 Tdentification of system.

3.36.120 Termination of plan.

3.36,130 . Planyear,

3.36.140 Limitation year,

3.36.010 Establishment - Name - Scope,
A. There is hereby established a retirement plan for
all persons, hereinafier in this chapter specified,

who may become members thereof pursuant to,

the provisions of this Chapter 3.36. This plan
shall be known as the “1961 police and fire
department reticement plan,” and includes all
provisions of this chapter.

The 1961 pelice and fire depariment retirement
plan is established as a qualified governmental
defined benefit plan pursuant to Sections 401(a)
and 414(d) of the Internal Revenue Code or such

SAN JOSE CODE

regulations which are appropriate or necessary (o
maintain the qualified status of the plan,

- {Prior code § 2503.50; Oxd. 28886.)

3.36.020 Definitions and construction of terms.
Unless the context otherwise requires, the
definitions and general provisions set forth in this Part
1 govem the construction of this Chapter 3.36.
(Prior code §§ 2903.51 - 2903.63; Ords. 24094

24200, 25914.)

3.36.020.1  “Accumulated contributions”,
“Accumulated contribufions” means the sum of

all contributions made by a member and standing to
. the credit of a member’s individual account.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094,
24200, 25914.)

3.36.020.2 “City™. _
"City” means the City of San José, a municipal

corporation of the state of California.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094,

. 24200, 25914.)

A,

other provision of the Internal Revenue Code as

applicable and applicable treasury regulations and
other gnidance of the Internal Revenue Service.
The board shall be athorized to adopt rules and

270

2011 5-18

3.36.020.3 “Compensation”.
“Compensation” means the monthly

remuneration paid in cash out of funds controlled
by the city to a member in payment for his or her - -
services to the cily, excluding the monetary
value, if any, of living quarters, board, lodging,
fuel, laundry or other advantages of any nature
furnished a member in paymeni of his or her
services, Also, when the compensation .of a
member is a factor in any computation to be
made under this chapter, there shall be excluded
from such compensatiof any payments based on
. overtime put in by a member, any travel or
- uniform or expense allowance, any insurance or
medical or surgical or hospital benefits, any
worker’s . compensation benefits .except as
expressly provided in subsection G. below, any
retirerent or death or survivorship benefits, any
payments pald on a per diem, per hour or any
other basis than a monthly basis, and any and all
ather fringe benefits,
“Compensation” shall include holiday pay or any
compensation paid toa member in lien of holiday
pay in the case of:
1. Any member who retires under the
~ provisions of this chapter, either for service
or disability, on or after July 5, 1992; and

SJRJN000233



1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

2. Any formet member who separates: from
" city servige on or after July 5, 1992, and
glects to allow his or her accumulated
contributions to remain in the retirement
fund pursuant to Section 3,36, 1640,
C. "“Compensation” shall include premium pay paid
' pursuant fo the Falr Labor Standards Act (FLSA)
for regularly scheduled hours for employees who
are assigned to a work week averaging fifty-six
hours per week over a twelve-month period,
subject to the following limitations:
1. “Compensation” shall only include FLSA
- premium pay which is earned and payable
, on or after December 28, 1997,
9. “Final compensation” including FLSA
- premium pay shall not exceed the one
hundred eight percent limitation imposed by
- Section 3.36.020.5B.2.

3. 'This subsection C. shall apply only in the

case of;
a. A member who retires under the

provisions of this chapter, either for-

service or disability, on ot after July 5,
1998; and

b. A former member who separates from
city service on or after July 5, 1998,
and elects to allow his or her
accutoulated contribittions to remain in
the retirement fund pursuant to Section
3.36.1640; and -

¢. A member who dies on after July 5,
1998, while in city service for which
the member receives service credit in
this plan. o

D. “Compensation” shall include incentive pay for
successful completion, on an annual basis, of
training in Police Anti-Tervorist Tactics as
certified by the police department fo the city
finance depattment, ‘ C

. B. “Compensation” shall include incentlve pay for
completing end maintaining dn Emergency
Medical Technician (BMT) certificate, but only
such EMT incentive pay which is earned and
payable on or after July 7, 1991,

F. “Compensation” shall include anti-terrorism
training pay received by members of the plan
who are employed in the fire depariment, burt
only such pay which is earned and payable on or
after July 1, 2006.

G. “Compensation” shall include disability leave

" payments paid by the city to a member pursuant
to which a member continues to recelve full

2011 8-18

§ 3.36.020.5

monthly compensation, including but not limited
to, disability leave payments made pursuant to
Labor Code Section 4850,
(Prior code §§ 2903.51 - 2903.63; Ords. 24094,
24200, 25914, 26693, 28164, 28830.) .

3.36,020.4 “Employee”,

* “Employee” means any person in the employ of
the city, or who holds a city office, whose
compensation s paid out of funds directly controlled
by the city. “Funds directly controlled by the city”
includes funds deposited in and disbursed from the
city treasury in payment of colipensation, regardless
of their source, The word “cmployee” shali be
deemed to include the word “officer”.

{Prior code §§ 2903.51 - 2003.63; Ords, 24094,
24200, 25914.)

3,36.020.5  “Final compensation”. :

A. Por a member of this plan who retires, either for
service or disability, before Jamuary £, 1970,

" “final compensation” means the-highest-average
monthly compensation of the member during any
period of thirty-six consecutive months of city
service for which such member receives service
credit in this plan, ‘

B. For a member of this plan who retires, either for
service or disability, on or after January 1, 1970,
“final compensation” means:

1. For the purpose of determining the amount
of monthly retirement allowance or monthly
survivorship allowance payable for any.
month or portion of a month prior to
September 1, 1970, the highest average
monthly compensation of the member during
any-period of thirty-six consecutive months
of city service for which the member
receives service credit in this plan.

2. For the purpose of determining the amount
of monthly retirementaliowance or monthly
survivorship allowance payable for any
month or portion of a month on or after
September 1, 1970, the highest average
monthly compensation of the member during
any period of twelve consecutive months of
¢ity service for which the member receives
service credit in thiz plan; provided and
excepting, however, that in determining
such final compensation no consideration or
credit shall be given to or for that portion, if
any, of the compensation paid or payable by
the city to said miember for service rendered

SJRJNG00234



§ 3.36.020.5

during the Jast twelve months of said

member's city service which exceeds one
hundred eight percent of the compensation
paid or payable to the member for city
service rendered during the twelve months
immediately preceding the last twelve
months of the member's city service.

C. If an employee leaves city scrvice and
subsequently retums to city service, months of
service before and after the absence from service
may be cumulated to constitute the period of
thirty-six  consecutive months or twelve
consccutive months, whichever is applicable,
nofwithstanding the absence from service,

. 1If any benefit is dependent upon the amount of -
"~ service of 2 membér, and the member has less

than thirty-six months of city service or less than

twelve months of city service, whichever is

applicable, then the amount of service the

member actually has shall be used in the

calculation of the member’s final compensation,
(Prior code §§ 2903.51 - 2903.63; Ords, 24094,
24200, 25914, 28831.)

3.36.020.6 “Member”.

“Member” means any person included in the

membetship of this system, and includes those persons
only who are specified as such in Part 2 of this
chapter,

(Prior code §§ 2903.51 - 2003.63; Ords. 24094,
24200, 725914.)

3.36,020,7 “Month”,
Except as otherwise expressly provided, “month”
. means a calendar month, .
(Prior code §§ 2903.51 - 2903 63; Ords. 24094,
24200, 25914.)

3.36.020.8  “Plan year”,
. “Plan year” means July 1 to June 30.
(Ord 28886.) :

3.36.020.9 “Retirement” or “retired”.

‘ “Retirement” or “retired” means wzthdrawal
from clty service pursuant to an order of the
* retirement board with a retirement allowance granted

under this chapter. :

{Prior code §§ 2903.51 - 2903.63; Ords 24094

24200, 25914, 28886.)

2011 S18

SAN JOSE CODE

3.36.020,190 “Retirement allowance”..
“Retirement allowance” means the service

retirement allowance or the disability retirement

allowance,

(Prior code §§ 2903.51 - 2903, 63 Ords. 24004,

24200, 25914, 28886.)

3,36.020.11 ‘“Retirement board” or “hoard?®,
“Retirement board” or “board” means the board

of administration referred to and specified in Section

3.36.300 of this chapter.

(Prior code §§ 2903.51 - 2903 63; Ords, 24094

24200, 25914, 28886.) :

3.36.020.12 “Retirement fund” or “fund”.
“Retitement fund” or “fund” means the

retirement fund specified in Section 3,36.500. -

(Prior code §§ 2903.51 - 2903.63; Ords. 24094,

24200, 25914, 28886.)

3.36.020.13 - “Retirement system”, “retivement
' - plan®, “this sysiem®, or “this
.plan®,

“Retirement system”, “retirement pian”, “this
system”, or “this plan” means the City of San José
Police and Fire Department Retirement Plan described
in Section 3.36.110. )

(Prior code §§ 2903.51 - 2903.63; Ords. 24094 .
24200, 25914 27768, 28886)

. 3 36.020.14 “Domestic Partnership”, “Domestic

Partner” or “Domestu:
Partnership”.
A, “Domestic partnership” means:

1. A registered domestic partnership that has
been established by filing a Declaration of
Domestic Partnership with the Secretary. of
State pursuant to Division 2.5 of the
California Family Code; or )

2. Alegalunionof two (2) persons of the same
soX, other than a marriage, that was validly
formed in a junsd:cuon other . than
California if such union is recognized as a
domestic partnership pursuant to California
PFamily Code Section 299,2,

" B. “Domestic partner” means a person who has

entered into a domestic partnership.
(Ords. 27712, 28886.)

SJRJN000235



1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

3.36.030 Use of masculine or feminine gender.
Unless the context requires otherwise, as used in
this chapter the masculine gender includes the
_femipine and the feminine includes the masculine.
(Prior code § 2903.69; Ord, 23807.)

3.36.040 Xffective date of this chapter.

The effective date of this chapter and of this
retiremnent plan is and shall be the first day of
February, 1962; and the words “effective date of this
chapter”, as used in this chapter, shall be deemed to
mean and refer to said first day of Pebruary, 1962.
(Prior code § 2903.68.).

3. 36.050 Notices or orders decmed effective
\ when.
_ Any notice or order given by the retirement board
to any person shall be effective upon the deposit of

such notice or order in the United States mail, postage

prepaid, addressed to such person at the address of
such member as 3aid address is shown on the records
of the retirement board.
{Prior code § 2503.64.)

3.36.060- Biweekly references to contributions
and niembership.

Notwithstanding anything in Chaplcrs 316
through 3.44 to the contrary, whenever monthly
references are tsed in connection with contributions or
membership under the police and fire department
refirement plan and/or the 1961 police and fire
department retirement plan, such references.shall be
- deemed to mean biweekly from and after the effective
date of the ordinance codified herein. The purpose and
intention of this amendment is to change the time at
which contributions are to be made to the police and
fire department retirement plan and/or the 1961 police
and fire department retirement plan and to assure that
no one is deprived of membershlp in either of said
plans hecause of receiving salary on a biweekly basis..
‘(Prior code § 2903.71.)

. 3.36.070 Grounds for termination of allowances

or benefits,

A. In addition to any other grounds which the
retirement board may have by virtue of other
provisions of this chapter for terminating or
canceling any allowance or benefit which would
otherwise be payable to any person or persons
pursuant to the provisions of this chapter the
board may, in its discretion, permanently
terminate or ternporarily suspend any allowance

§ 3.36.080

or bhenefit, or portion of any allowance or
benefit, which would otherwise be payable to any
person or persons under and by virtue of the
provisions of this chapier if the person or persons
to whom such allowance or benefit shouid
otherwise be payable should wilfully disobey any
lawful order of the retirement board or wilfully
violate any provisions of this chapler. The board,

- in suspending any allowance or benefit, or any
portion thereof, may suspend the same for such
period of time as it may deem just or reasonable,
and may impose such conditions as it may deem
just or reasonable for reinstaternent of any such

“allowance or benefit.

B. In the event any service retirement allowance or
disability retirement allowance otherwise payable
to any person under and by virfue of the
provisions of this chapter should be permanently
ferminated pursvant fo the provisions of this
section, and if the person who would have
otherwise been entitled 1o such allowarce should
die thereafter, neither his surviving spouse nor
his surviving child or children nor his estate shall

be entitled to any allowances or benefits .

whatsoever under the provisions of this system.
{Prior code § 2903.67.)

3.36.080 Benefits exempt from execution;

A. The right of a person to a pension, an annuity or
a retirement allowance, to the remm of
contributions, the pension, annuity or retirement
allowance itself, any optional benefits, any other
right or benefit accrued or accruing to any person
under the provisions of this chepier, and the
moneys in the fund created herein shall not be
subject to execution, garnishment, attachment, or
any other process whatsoever, and- shall not be
assignable except as herein specificafly provided
or as specified in Subsection B,

272.a

2012 3-20

‘SJRJIN000236



SAN JOSE CODE

272.b-
2010 5-16

SJRJIN000237



1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

B. Voluntary deductions which are permitied by
rules and regulations approved by the board of
_administration of the police and fire department
relirement plan may be made from pension
benefils payments where authorized in writing by
- the benefit payee.

- (Prior code § 29[)3 65; Ord, 29035,)

3.36.090 Clahnant to bear burden of proof.

~ Each and every claimant of any allowance or
benefit under this chapier shall at all times bear the
burden of proving all such facts, circumstances and
conditions as must be established or otherwise proved
to entitle such claimant to any allowance or beneﬁt
under this chapler.
{Prior code § 2903.70.)

3.36.100 Invalidity of portion of chapter.

If any section, subsection, paragraph or portion
of this chapter is for auy reason declared to be luvalid
or unconstitutional, such decision shall not aftect the

" validity of the remainder or remaining portion of this
chapter. The city council does hereby declare that it is
its intention to enact and pass each section, subsection,

_ paragraph and portion of this chapier independently of

each and every other part.

(Prior code § 2903.66.)

3,36.110 Identification of system.
Notwithstanding anything to "the contrary in
Chapters 3.32 and 3.36 of Title 3 of the San José
Municipal Code, the elements of the plan set forth in
Chapter 3,32 and the elements of the plan set forth in
Chapter 3.36 are components of a single retirement
system known as the City of San José Police and Fire
Department Retirement Plan, '
(Oxd. 27768.)

3.36.120 Termination of plan.

A. Upon the termination of this plan or upon the
complete discontinvance of contributlons under
the plan, the rights of each member, former
member and beneficiary to benefits accrued to
the date of such termination or discontinnance
shall be nonforfeitable. .

B. Upon the complete termination of this plan, the
board shatl perform all of the following:

1, Liquidate the assets of the retirement fund.

2, Pay all of the accrued administrative
expenses of the plan, including the expeuses
of liquidation.

2012 §-20

§ 3.36.140

3. Determine the rights of each member,
former member and beneficiary to benefits
accerued to the date of termination, and
ensure that all such benefils have been or
arg paid to the respective persons,

4, Allocate any assets in the supplemental
retiree benefit reserve established pursuant
to Section 3.36.580 to the then existing
retived members, survivors of members, and
survivors of retired members using the
distribution methodology moest recently
approved by the city council,

C. Upon the terminatlon -of this plan and the
satisfaction of all labilities deseribed in
Subsection B. above, the board shall allocate any
remaining assets of the retirement fund fo. the
members of the plan on the basis of years of
service and final compensation credited to the
member at the ime of termination of the plan,

(Ord. 27768.) .

3.36.130 Plan year.

“Plan year” means the cansecutive lwelve-month
périod beginning on July 1 and ending on June 30 of
the following calendar year,

{Ord. 28773.)

3.36.140 Limitation year.
“Limitation year” means the calendar year.
(Ord. 28773.)

Part 2
MEMBERSHIP
Sections:

3.36.150 Members designated.

3.36.160 Exclusions from membership.

3.36.170  Persens appointed on or after
effective date fe positions in
police Repartment.

3.36.180  Persons holding position in police
department pn effectlve date -
Ogtion.

3.36.185 Reserved.

3.36.150 Reserved.
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3.36.200  Persons appointed on or after
effective date to positions in fire
: department,
3.36.205  Bxclusion of fire chief and police

chief with no prior service eredit

in poelice and fire department
retivement plan,

3.36.210  Persons holding position in fire

_ - department on effective date -
. Option. _ ‘

3.36.220  New option for persons who

- Failed to exexcise option given
them Dy Sections 3.36,180 and
3.36.210.

3.36.230  Option for fire training officer

who was drill master on
i " February 1, 1962,

3.36,240  Persons rétired for disability
prior te effective date, who
return {o active duty after
effective date,

3.36.250  Persons holding positions in |
pelice or five department not
included in membersbip on
effective date who become
entitled to membership Jater -
Option. '

3.36.260  Persons helding positions in
department of communication on

- effective date - Option,
3.36.270  Persons refired pursuant to this
: chapter for disability who return
to city service in position other
than position inclnded in
membership of this plan,
3.36.280 Membership in prior plan
: continued when. .

3.36.150 Mentbers designated.

BExcept as may be otherwise provided in this
chaptet, all of the persons hereinafter specified in this
Part 2 and none other, shall be members of this
retirement system and shall be subject to ijts
provisions,

(Prior code § 2903.75.)

3.36.160 Exclusions from membership.
Anything in this chapter to the contrary

notwithstanding, the following persons are excluded

from membership in this system:

A. Independent confractors who are not employees
of the city.

SAN JOSE CODE

B. Persons in city service principally for training or

- educational purposes, whether or not they receive
any compensation. )

C. Aauxiliary or voluntary police officers or fire
fighters, whethér or not they receive any
compensation, .

D. Persons serving or employed on 2 pari-time
basis, An employee is serving on a part-time
basis when the employee engages In his or her

duties. for less time than is required of employees

serving on full-time basis,. even though the
employee is subject to call at any time,

E. Persons serving or employed or paid on a per
diem, per hour, or any other basis other than a
monthly basis,

E.  Except as provided in Part 16 of this chapter,
persons who are members of any other retirement
or pension system and who are receiving credit in
such other system for services are, as to such
service, excluded from this system. For purposes
of this subscction, persons who merely are
receiving pensions or retirement allowances or
other payments, from any source whatever, on
account of service rendered fo an employer other
than the City of San José and while they were not
in city service, are not, because of such receipt,
members of another retirement system.

(Prior code. § 2903.85; Ord. 24681.)

3.36.170 Persons appointed on or after effective
. date fo poesitions in police department.

A. Subject to and except as otherwise provided by
other provisions of this chapter, each person

appointed on or after the effective date of this:

chapter to any of the following positions or
classes of positions in the police department shall
be a.member of the plan as described in_ this
chapter, and shall be subject to the provisions of
this chapter, as of the date of such appointment to
such -position, as follows: chief of police;
assistant chief of police; deputy chief; chief of
uniform division; chief of detectives; inspector of
operations; chief of fechnical services; chief of

prevention and control division; police captain;

police licutenant; police sergeant {detective);
. police sergeant; juvenile officer; police officer;
police woman; assistant police woman; and
automofive registration technician, butonly if the
person appointed to the latter position held the
position of senior identification officer on
February 1, 1962, and became a member of this
retirement plan as of Rebruary 1, 1962, and was

_274 .
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also a member of (his plan immedtately prior to
his appointment to the position of automotive
registration techaician. - -
effective date. of this chiapter pursuant to the
provisions of Chapter 3,32 of this Code who is
restored to active duty upon cessation of his or
her disability after the effective date of this
chapter, shall not be deemed to be a “person who
is appointed on or afier the effective date of this

A person retived for disability prior to the

§ 3.36.200

described in this chapter. Sald statement shall be filed
ag aforesaid on or before and no later than the
ninetieth day immediately following the effective date
of this. chapter; excepting, however, that any such
person who on the effective date of this-chapter is on

" femporary leave because of active service fn the

chapter”, as such wards are used in this scction.

. Anything  hereinabove to the conirary
notwithstanding, no perseon shall be deemed to
have become » member of this retirement plan
because of his or her appointmexnt to any of the
above-specified positions on or afier the effective
date of this chapter if as of the date of such

appointimeat he or she is a member of the police -

and fire departiment retivement plan established
by Chapter 3.32, unless he or she has been or is
given and-has exercised or exercises pursuant to
other provisions of this chapter an option to
become subject to the provisions of this chapter
in lieu-of remaining subject to the provisions of
Chapter 3,32 of this Code. '
(Prior code § 2003,76; Ord. 27768.)

3.36.180 Persons holding poesition ia police
depariment on effective date - Option,
Except as may otherwise be provided in this

Armed Forces of the United States may file said
statement electing. to be subject to the provisions of
this chapter with the secretary on or before and no
later than the ninetieth day immediately following the
date of expiration of his or her leave or his or her
return to duty, whichever is earlier. Upon filing said
written stateinent with the secretary in the manner and -

‘within the time hereinabove specified, such person

shall be deemed to be subject to the provisions of this
chapter as of the effective date of this chapter. Each
such person so electing to become subject to the
provisions of this chapter shall cease being subject to
the provisions of the retirement system as established
by Chapter 3,32 of this Code as of the date he or she
becomes subject to the provisions of this chapter and
shall have no further rights under Chapter 3.32. -
Anything elsewhere to the contrary notwithstanding,

.o such person shall become entitled to the benefits

chapter, each person who on the effective date of *

this chapter holds any of the following positions

or classes of positions in the police depariment by

virtue of an appointment made prior to the
effective date of this chapter, and who, in
addition, is on such-date a member of the police
and fire department retirement plan established
by Chapter 3.32, shall have the option of
“becoming subject to the provisions of this
chapter, Said positions are; chief of police, chief
of detectives, inspector of operations, police
- captain, Assistant chief of police, police
licutenant, police sergeant (detective), juvenile
officer, police officer, police woman, traffic
analyst, senior identification officer, and
identification officet.
Bach of said persons, in order to exercise said
option, shall file with the secretary of the
" retirement board, a written statetnent, on a form
to be furnished by said board upon his or her
request, declaring that he or she elects fo be
subject to the provisions of the retirement plan as

2010 8-16
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provided under this chapter unless he or she exercises
said option as aforesaid. C
(Prior code §2903.78; Ord, 27768.)

3.36.185 Reserved.

Editor’s note: Otd. 27768, § 6, adopted June 20,
2006, repeated § 3,36.185, which pertained to
withdrawal from plan by chief of police.

3.36.190 Reserved.

Editor's note: Ord. 27768, § 7, adopied June 20,
2006, repealed ‘§ 3.36.190, which pertained to
withdrawal of contributions by chief of police.

3.36.200 Persons appointed on or after effective
date to positions in fire department.
Subject to and except as otherwise provided by
other provisions of this chapter, each person
appointed on or after the effective date of this
chapter to any of the fotlowing positions. or
classes of positions in the fire department shall be
amemnber of the plan as described in this chapter,
and shall be subject to the provisions of this
chapter, as of the date of such appointment to .
such position, as follows: fire chief; deputy fire
chief; assistant fire chief; fire prevention chief;
fire marshal; battalion chief; disteict chief: fire
district chief; fire training officer; assistant fire

A,
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marshal; fire caplain; assistant fire training
officer; senior fire prevention inspector; fire
engineer; firefighter; fire master mechanic; and
assistan{ fire master mechanic, .

B. A person retired for disability prior to the
effective date of this chapter pursuant to the
provisions of Chapter 3,32 of this Code who is
retired to active duty npon cessation of his or her
disability after the effective date of this chapter
shall not be deemed to be a “person who is
appointed on or after the effective date of this
chapter” as such words are used in this section.

C. Anything hereinabove to the contrary

notwithstanding, no person shall be deemed to -

have become a member of this retitement system
because of his or her appointment to any of the
above-specified positions on or after the effective
date of this chapter if as of the date of such
appointment he or she is a member of the police
~and fire department retirement plan established
by Chapter 3.32 unless he or she has been or is
given and has exercised or exercises pursuant (o
other provisions of this chapter an optjon to

become subject to the provisions of this chapter -

in Jieu of remaining subject to the provisions of
Chapter 3.32 of this Code. .
(Prior code § 2903.77; Ord. 27768.)

3.36.205 Excluslon of five elief and pelice chicf
with no prior serviee credit in police
and five department retirement plan, -

Notwithstanding the provisions of Section

3.36.200, any person who is appointed to the position

of fire chief or police chlef, with an “effective

cmployment start date on or after August 1, 2010,

shall not become or be a member of this retirement

systern if on the effective date of such person’s
appointment:

A. The person is not entitled to credit for service in

this retirement system; and

B. The person is not entitled to redeposit withdrawn

accumulated contributions pursuant to Section
3.36.710,
(Ord. 28749,) : '
Editer’s note: Ord. 27768, § 9, adopted June 20,
2006, repealed former § 3.36,05, which pertained to
-exclusion of fire chief with no prior service credit.

3.36.210  Persous holding position in fire

department on effective date - Option, -

A. Except as may otherwise be provided jn this
chapter, each person who on the effective date of

2010 8-16
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this chapter holds any of the following positions
or classes of positions in the fire department by

. virtue of an appoiniment made prior to the

cffective date of this chapter and who, in
addition, is on such date a member of the police
and fire department retirement plan established
by Chapter 3.32 of this Code, shall have the
option of becoming subject to the provisions of
this chapter. Said positions are: fire chief,
assistant fire chief, fire prevention Chief,
batlalion chief, fire captain, firefighter, and fire
master mechanle. :

Each of said persons, in order to exercise said
option, shall file with the. secretary of the
retirement board a written statement, on a form
to be furnished by the board upon his or her
request, declaring that he or she elects to be

- subject to the provisions of the retirement plan as

described in this chaptér. Said statement shal be
filed as aforesaid on or before and no later than
the nineticth day Immediately following the
effective date "of this chapter, excepling,

-however, that any such person who on the

effective’ date of this chapter is on ternporary
leave because of active service in the Armed
Forces of the Unlted States may file said

. statement electing to be subject to the provisions

of this chapter with the secretary on or before
and no later than the ninetieth day immediately
following the date of expiration of his or her
leave or his or her return to duty, whichever is
earlier, Upon filing $aid written statement with
the secretary in the manner and within the time
hereinabove specified, such person shall be
deemed to be subject to the provisions of. this )
chapter as of the effective date of this chapter.
Bach such person so electing to become subject
to this chapter shall cease being subject to the

. provisions of the retirement plan as established

by Chapter 3,32 as of the date he or she becomes
subject to the provisions of this chapter and shall
have no further rights undér Chapter 3.32,
Anything elsewhere to the contrary notwithstanding,
no such person shall become entitled to the
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benefits provided under this chapter unless
he or she exercises said option as aforesaid.
(Prior code § 2903.79; Ord. 27768.)

3.36.220 New opiion for persons who failed to exer-
cise option given them by Scctions 3.36.180

and 3.36.219, . .
A, Any person who was given by Section
" 3.36.180 or Section 3.36.210 of this chapter
an option to become subject.to the provisions
of this chapter but failed for any reason to
exereise such option, is hereby given a new
option to become subject to the provisions of
this chapter if be or she has continuously,
from February 1, 1962 (the effective date of
this chapter) to and including the date of
exercise of such new option, held a position
which would have entitled him or ber to be
subject to this chapter during all such time
had he or she exercised such original option.

§ 3.36.240

subject to the provisions of this chapter, as of

the effective date of this chapter. Such per-

son, upon electing to become subject to the
provisions of this chapter, shall cease being
subject- 1o’ the provisions of the retirement

Pplan as established by Chapter 3.32 as of the

date he or she becomes subject to the provi-

sions of this chapter and shall have no further

rights under Chapter 3.32. Auything else-

where to the contrary notwithstanding, such

person shall not become entitled fo the ben-

- efits provided under this chapter unless he or

o she exercises said option as aforesaid.

(Prior code § 2903.86; Ord. 27768.)

3.36,230 Option for Bve training officer who was
dvill master on February 1, 1962,

That certain person who on February 1, 1962 held
the position. of drill master in the fire department and
upon abolition of such_ position was appointed to the
position ‘of fire training officer, is hereby given an
option to become subject to the provisions of this

. Chapter if he or she has continuously from February 1,

1962, t0 and including the dato of exercise of the option
granted by this section, held such positions of drill
master aud fire training officer. Said person, in order to
exercise said option, shall on or before November 15,
1968, file with the secretary of the retirement board a
written statement on a forsn to be furnished to him, upon
request, by said board declaring that he or she elects to
become subject to the provisions of this chapter and
elects to pay into the retirement fund a sum cqual to the
difference between what he would have contributed
under thig chapter bad he or she been subject io the
provisions of this chapter from Pebruary 1, 1962, to the .
date upon which he or she exercises this option and
what he or she has actually paid during said period of
time pursuant to the provisions of Chapter 3.32 of this
Code. Upon being paid said sum shall be credited to
such person’s account and be considered accumulated
coniributions: Payment of said sum shall be made in

-such installments, at such times, and in the” manner

B. Rach of said persons, in order to exercise
said option, shall on or before November 15,
1968: _

1. File with the secretary of the retirement
board & wrilten statement, on a form to
- be furpished to him or her on his
request by the board, declaring that he
or she elects to be subject to the provi-
sions of the retirement system as de-
scribed in by this chapter; and
2. At the time of filing said written state-
. ment pay into the retirement fund:
& A sum equal o the difference
befween what he or she would
‘have paid had he been subject to
the provisions of this chapter from
the effective date of this chapter
to the date upon which he or she
exercises such option and what he
or she actually paid during said
petiod pursuant to Chapter 3,32;
_plus .
b.  Such interest thereon as the retire-
ment board may deem reasonable,
Only that sum designated in sub-
division a. above shall be credited
to such person's account and be
considered accumulated contribu-
tions.
C.  Upon filing said written statement within the

time and in the manner hereinabove speci-
fied, said person shall be deemed to be

Supp. No. 10
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presctibed by the retirement board. If such person or his
or her survivors become entitled to any benefit under _
this chapter prior to the time that all of said sum has
been paid, such benefits shall be reduced by the amount
of said sum still remaining unpaid. . '
(Prior code § 2903.87; Ord. 27768.)

3.36.240 Persons retired for disability prior fo effec-
tive date, who refurn {o active duty after

effective date, ,
~ Except as may otherwise be provided in this
chapter, each person who was appointed to and held,
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prior to the effective date of this chapter, any of the -

positions or classes of positions designated in Sections
3.36.170 and 3.36.200 and who, prior to the effective
date of this chapter, received a disability reticement
from such position or class of position pursuant to the
provisions of Chapter 3.32, shall have the option of
becoming subject to the provisions of this chapter,
subject to all provisions of this chapter, if such person's
disability should cease, and if in addition such person
should be restored to active service pursuant to the

provisions of Chapter 3.32 in the position which he or
she held at the time of his or her disability retirement,

provided and upon condition, however, that such person
at the time he or she js restored to active duty is not
fifty-five (55) years or more of age. No such person
shall become subject to the provisions of this chapter if
at the time of such restoration to duty in said position he
ot she is fifty-five (55) or more years of age. Each of
said persons, in order to exercise this option, shall file
with the secretary of the retirement Loard a written
statement, 'on a form to be furnished to him or her, upou
request, by said boatd, declaring that he or she elects to
become subject to the provisions of this chapter, Said
statement shall be filed on or before, and no later than,
the ninetieth (90th) day inymedijately following the date
of such person's restoration to active duty. Upon filing
said statement in the manner and time specified in this
section, such person shall be deemed to be a member of
the vetirement plan and shall be subject to the provisions
of this chapter as of the date of his or her restoration to
duty. Bach such person so elécting to become subjeet to

the provisions of this chapter shall cease being subject -

to the provisions of Chapter 3,32 as of the effective date
of the election made pursuant to this section. Anything
¢lsewhere to the contrary notwithstanding, no such
person shall become subject to the provisions of this
chapter unless he or she exeteises this option in the time
and manner specified by this section.

(Prior code § 2003.80; Ord. 27768.)

3.36.250 Persons holding positions in police or fire
department not included in membership
on effective date who become entitled to
membership later - Option,

A.  Any person who has been appointed to and
holds on the effective date of this chapter any
position in the police department or fire
department not incloded within the lst of
positions set forth in Sections 3.36.180 or
3.36.210, and who subsequent to said effec-
tive date is appoioted to a position in the

" police department or fire department in-

Supp. No. 10
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cluded within the list of positions set forth in
Sections 3.36.170 or 3.36.200 without a
Dreak in service, and who immediately prior
to his or her appointment to sach new posi-
tion is a member of the police and fire
‘department retiroment plan as described in
Chapter 3.32, shall have the option of be-
coming subject to the provisions of this
chapter.
Each of said persons, in order to exercise
sald option, shall file with the secretary of
the retirement board a written statement, on a
form to be furnished to him or her, upon
request, by said board, declaring that he or
she elects to be subject to the provisions of
this Chapter 3.36, Said statement shall be
filed as on or before, and no later than, the
ninetieth (90th) day immediately following
such person's appointmient to the position
entitling” him or her to be subject to the -
provisions of this chapter. Upon filing satd
‘written statement in the manner aud time
hereinabove specified, such person shall be-
comme subject (o the provisions of this chapter
as of the date of said new appointment. Rach
person 50 electing fo become subject to the
. provisions of this chapter shall cease being
. subject to the prnvisions of Chapter 3.32 as
of the effective date of the election made
pursuant to this section. Anything elsewhere
to the contrary notwithstanding, no such
person shall become subject te the provisions
of this chapter unless be or she exercises this
option in the time and manner specified by

this section. -

(Prior code § 2903.81; Ord. 27768.)

3.36.260 Persons bolding positions in department of
cormuunication on effective date - Option.

Bxeept as may otherwise be provided in this
chapter, each person who, prior to the effeciive date of
this chapter, was transferted from a permanent appoint-
Inent in any position or class of positions in the police
department or fire department to one (1) of the follow-
ing pasitions or classes of positions in (he department of
communications: superintendent of communications,
chief radio-telephone operator and radio- telephone tech-
nician, and who in addition js on the effective date of
this chapter 2 member of the police and fire department
retirement plan as described in Chapter 3.32 of this
Code, shall have the option, if he or she holds any such
position in the departitent of communications on the
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effective date of this chapter, and not otherwise, of
becoming subject to the provisions of this Chapter
3,36, Bach of said persons, in order to exercise said
option, shall file with the secretary of the retirement
board a written statement, on a form to be furnished
to him or her, upon request, by said board, declating
that he or she elects to be subject to the provisions of
this chaptér, Said statement shall be filed on or before,
and no fater than, the ninetieth (90th) day immediately
following the effective date of this section, excepting,

however, that any such person who on the effective

date of this section is on temporary leave because of
active service in the Armed Porces of the United
Siates may file said statement electing to be subject to
the provisions of this chapter with the secrelary on or
before, and no later thay, the ninetieth (90th) day
immediately following the date of expiration of his or
her leave or his or her refurn to duty, whichever is
garlier. Upon filing said written statement with the
secretary in the manner and within the time speciftied

in this section, such person shall be deemed to be -

subject to the provisions of this chapter as of the
effective date of this section, Bach person so elecling
to become subject to this chapter shall cease being
subject to the provisions of Chapter 3.32, as of the
effective date of the election made pursuant to this
section, No such person shall become subject to the
provisions of this chapter unless he or she exercises
this option in the time and manner specified in this
section, - ‘ ,

{Prior code § 2903.82; Oxd. 27768.)

3.36.270 Persons retired pursuant fo this
chapter for disability whe return to
city service in position other than
position included in membership of -
this plan, , .

~ A member who is retired for disability after the

effective date of this chapter pursuant to the provisions

_of this chapter and who, in addition, after receiving

* such disability retirement, is appointed to a fuli-time

position in the city servics, appoiniment to which

. would not otherwise entitle him or her to the benefits

of this chapter, in which new position monthly
compensation is paid, shall, if and while said disability
continues during the period of such new service, be a
member of the retirement plan and shall be subject to
the provisions of this chapter. -

{Prior code § 2903.83; Ord. 27768.)

3.36,280 Membership in prior plan continned
. when. '
" All persons who, on the effective date of this

chapter, are members of the police and fire
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department retirement plan described in Chapter 3.32
and do not exercise in the manner and within the time
hereinabove specified their option of becoming subject
to the provisions of {his chapter, or who are not
hereinabove given any such. option or who are
otherwise excluded from membership in the retirement
plan as deseribed in this chapter, are not and shall not
be deemed to be subject to the provisions of this
chapter and shall not be entitled to any benefits paid
pursuant to this chapter. All such persons, however,
shall remain members of the police and fire
department retirement plan as described in Chapter
3.32 of this Code, subject to the provisions of said
chapter and applicable provisions of the charter of the
city, and the benefits being paid on the effective date
hiereof to or on account of any persons pursuant-to

- Chapter 3,32 shail be continued at their existing rates

in accordance with the provislons of sald Chapter
3.32, and shall be paid from the retirement fund
ed in accordance with fthis chapier.
Notwithstanding anything in this Code or in any
ordinance to the contrary, no persons appointed 1o any
position or class of positions-on or after the effective
date of this chapter shall become subject to Chapter
3.32 or he entitled to any benefits payable pursuant to
Chapter 3.32.

(Prior code § 2903.84; Ord, 27768.)

Part 3
RETIREMENT BOARD AND OTHER
- OFFICERS :
Sections:
. 3.36.300 Retirement board -
. : Administration and control
authority.
3.36.310  Retirement board - Powers and
duties, . N
3.36.320 Retirenient board - Additional
- " powers and dufies,
3.36.330  Retivement board - Meetings -
. Querum - Voting,
3.36.340  Retirement board - Secretary -
; Refirement and benefits
S administrator duties.
3.36.350  Rules and regulations - Scope.
3.36.360  Dutles of other city officers,
3,36.370 Determination of employee

eligibility and determination and
modification of benefits,
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3.36.380 - Medical sexvice and advice,

3.36.385  Authorily to secure other
confracinal services,

3.36.400  Actuvarinl evaluation and -
investigation - Interesi rates.

3.36.410  Moriality, service and other

' tables - Reyision of rates of

con{ribution,

3.36.420  Determination of age, sexvice or -

: compensation where records are

B inadequate, - _

3.36.430  Accounts and recordkeeping,

3.36.440  Amnual report.

3.36.450 Hearings ~ Authorized when.

3.36.460 Power to administer oaths and
issue subpoeenas,

3.36.470  Hearings - Rules and procedures,

3.36.480  Direct transfers of eligible
rollover distributions.

3.36.485 Review of proposed
amendments,

3.36.490  Divect trustée-to-trustee

fransfers,

3,36.300 Retirement board - Adminisiration
and control nuthority.

The retirement system established pursuantto the

provisions of this Chapter 3,36 and the retirement
fund provided for in this Chaptexr 3,36 shall be
- managed, administered and controlled by that certain
board of administration entitled “board  of
administration for police - and fire department
retirement plan” which has been established pursuant
to the provisions of Chapter 2,08, Part 12 of the San
José Municipal Code. .

(Prior code § 2903.100.)

3.36.310 Retirement board - Powers and duties.
. 'The retirement board shall have all the powers
. and-duties glven to it in this Chapter 3.36, including
but not limited to, the powers and duties specified in
this Part 3. Notwithstanding anything in this part to
the contrary, the retirement board shall not.engage in
a transaction prohibited by Section 503(b) of the
- Internal Revenue Code.
(Prior code § 2903.101; Ord. 28886.)

3.36.320 Retlrement hoard - Additional powers
~ and daties.
The retirement board shall have any and all other
powers ‘imposed upon or.granted to it by the
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provisions of Article XV of the Charter of the city, or
by any other provisions of this Chapier 3.36,
(Prior code § 2903.113.) .

3.36.330 Retirement board - Meetings -

' Quorum - Voting, :
© The retirtement board shall hold regular meetings
monthly at-a time and place to be determined by the
board. Special meetings may be held at any time and
place upon the call of its president or of a quorum of
the members of the board. Until at least seven seats
on the board are filled for the first time after adoption
of the ordinance increasing -the boatd to nine

. members, four members of the board shall be

necessary to.constitute a quorum for the board to take
action, although a lesser number may adjourn from

- time to time, Once Seven seats on the board have

been filled for the first time affer adoption of the

. ordinance increasing the board to nine members, a

mafority of the total number of member seats, filled or
vacant, shall be necessary to constitute a quorum,
although a lesser number may adjourn from time to

“time. The board-shall act by resolution, order of

motion. All meetings shall be open and public.
(Prior code § 2903.114; Ord, 28787.) ' ‘

3.36.340 Retirement board - Secretary - :
" Retirement and benefits administrator -
duties, _ . :
The director of retirernent services shall be the
secretary of the retiremnent board. The director shall
keep a record of all proceedings of the board in the

- same manner asis required for the keeping of records:

of all proceedings of the city council.
(Prior code § 2903,115; Ords. 21624, 26034.)

3,36,350  Rules and regulations - Scope,
Subject to the-provisions of this Chapter 3.36 and

to all applicable provisions .of the Chatter of the city,

the board may make and enforce reasonable rules and
regulations for the adminisiration, management and
control of the provisions of this chapter and of the
retirement system and fund provided for herein; and

- each_member of this system, each person retired

thereunder and each person or estate entitled to or
receiving any benefits under the provisions of this
chapter is and shall be subject to the provisions of this
chapter and to said rules and regulations,

{Prior code § 2903.102.)

3.36.360 Dutles of other clty officers, :

'The city treasurer and the city auditor shall
perform such duties with respect to this retirement
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system and the retirement fund as the board of

administration may from time to time direct, and all

-suich other duties as may be required of such officers
hy other provisions of this chapter or by the Charter
of the city. No additional compensation shall be
recelved by any of said officers for said services.
(Prior code § 2903.116.)

3.36.370 Determination of employee eligibility
andl determination and medification of
benefits,

The board, subject to the provisions of ihis
Chapter 3.36, shall determine who are employees of
the city eligible for membership in this retirement
system. The board is the sole judge of the conditions
under which persons may be admitted to and recelve
or continue to recelve benefits under this system, and
shall determine, modify or texminate benefits for

§ 3.36.430

The contracts described in subsection A. shall be
-entered into- in the name of the board of
administration for the police and fire depariment
retirement plan, : '

(Ords. 24723, 25084.)

B.

. 3.36.400 Actuarial evaluation and

service or disability, or any other benefits provided

for in this chapter. R
{Prior code § 2903.103.)

3,36.380 Medical service and advice.
The board may enfer into coniractual

“arrangements for such medical services and advice,

and may secure and pay reasonable compensation for
independent medfcal examiners, as the board deems
necessary to discharge its duties respecting matters
involving disability. or death or both. Such contracts
for medical services shall be entered into in the name
of the board of administration for the police and fire
department retirement plan, '

(Prior code § 2903.104; Ord. 25084.)

3.36.385 Authority fo secure other contractual
services, . ’ :

In addition to the anthority te enier into
‘contractual arrangements for medical services as
provided in Section 3.36.380 and the authotity to
enter into  contractudl
investment related services as provided in Part 4
of this chapter, the board is authorized to select,
enter into contractual arrangenments with, and pay
reasonable compensation 1o persons to perform
the following services for the board: i

Actuarial services.

Auditing services.

Investment manager search services,

Investment performance evaluationservices,

Proxy voting services. :

Other consultant services which the board
~ deems necessary {0 carry out its duties and

responsibilities under this retirement plan.

A.

PP N
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arpangements  for

investigation - Interest rates. .
The board shall keep in convenient form such
data as is necessary for actuarial eyaluation of this
system. As of April 1, 1962, and therealter at the end
of perieds not to exceed five years, the retirement

‘board shall cause to be made an actuarial investigation

into the mortality, disability, service and compensation
experience of members and persons recelving benefits
and an actuarial evaluation of the assets and liabilities
of this system, -

(Prior code § 2903,105.)

3.36.410 Mortality, service and ofher tables -
- Revision of rates of contribution,

Upon the basis of any or all of such
investigations, evaluations and determinations, the
beard shall adopt such mortality, service and other
tables-us may be necessary, and shall fix and from
time to time change the rates of monthly contribution
required of members and of the city as may be
necessary to make this system at all times actuarially -
sound and to provide the benefits provided for in this
retirement plan; provided that, as may be otherwise
provided elsewhere in this chapter, the proportionate
share of contributions on behalf of the city shall at all
times be in the ratio of three to eight (3:8).

(Prior code § 2903.106.)

3.36,420 Determination of age, service or
- compensation where records are
* inadequate, :

Whenever it is impractical for the retirement
board to determine from the records of the city, and
from other evidence before it, the fengtb of serviee,
the compensation or the age of any member of this
retitement system, then in such event the board may

. gstimate for the purposes hereof such length of

281 -

service, compensation or age. Bach employee ghall
file with the board such information respecting his
age, length of setvice or compensation as the board,
may require. : -

(Prlor code § 2903.107.)

336,430 Accounts and recordkeeping.

_'The retirement board shall keep any and all
records and accounts reasopably necessary for the
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management, adminisiration or control of this

reticement system, including, but not limited to:

A, Records of all contributions made by any and all
members of the system or made by the city;

B. Records of all moneys in the retivement fund and
of the investment and disposition of such
morneys; and

C. The names of all persons receiving benefits under
the retirement system, the nature of such benefits
and the amounts paid to each therefor.

(Prior code § 2903.108; Ord. 25992.)

3,36.440 Annual report,

A, Within ninety days after the end of each fiscal
year, or if later, within thitty days afler
submission to the city council of an audited
annual fiscal repoit of the reticement system’s
funds, the board shalfl submit fo the city council
and cily manager an annual report for such
preceding fiscal year. The report shall contain a
statement of the board’s work for such period,
and shall show all receipts and disbucsements and
the balance remaining in the retirement fund after

“such  payments. The report may contain
recommendations fux or against changes in the
retitement system, : ) '

B. A copy of such annual report shall also.be sent to

+  the headquarters of the police department and to
cach city firehouse within the city.

{(Prior code § 2903,110; Ords. 18767 § 2, 1977,

25992.)

3.36.450 Henrings - Authorized when.
' ‘The board may in its disceetion hold hearings for
the purpose of determining any question presented to
itinvhiving any right, benefit or obligation of a person
under this chapter, provided that any such person

aggrieved by such determination may, if the board has

not held a hearing with regard to such determination,

_petition the board In wilting for a hearlng. Such

request for a hearing must be filed within thirty days
from and after the determination of the board. The
board shall within thirty days from and after such
request hold a hearlng, after which hearing the board
may affirm, reverse or modify its prior determination.
(Prior code §2903.112.) - -

3.36.460 Power to adininister oaths and issne
subpoenas,
The retirement board shall have the power to
administer or require oaths and affirmations, to issue
subpoenas to compel the attendance of witnesses, or to
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compel by subpoena the production of books, papers
and documents and to fake and hear testimony
concerning any matter or thing pending before the
board. If any person so subpoenaed negleets or
refuses to appear or to produce any book, paper or
document as required by said subpoena, or shall
refuse to testify before the board or answer any
questions which a majority of such beard shall decide
to be proper and pertinent, the board shall have the
power to initiate proceedings in the proper courts to
have such person be declared guilty of contempt. The
chief of police shall, upon request of the board, have
such subpoenas served by a police officer or officers.
(Prior code § 2903.111,) :

3.36.470 Hearings - Rules aud procedures,
Whenever the board in its discretion holds ‘any

hearing or hearings on any matler, or is réquired by

any of the provisions of this chapter to hold any

~ hearing or heatings shall be conducted in accordance

with mules or regulations adopted by the board. The
rules of evidence gencrally applicable in the cousts

. shall not be binding upon the board; hearsay and any

and all other evidence which the board deems relevant
and proper may be admitted and considered. No
person shall have any right to demand or require that
any or all evidence be sworn, althnugh the board may
permit or require all nr any evidence to be sworn if it -
80 desites. No person shall have any right to
subpnena, nor to tequite the board to subpoena, any
witness or witnesses nor any evidence, although the
board may. subpoena witngsses or evidence if it so
desires. No person shall have any right to cross-
examine any witness or witnesses, although the board
may permit, in its discretion, such cross-examination
as it deems necessary or advisable. Any and all rights
qr-privileges granted to any and all persons by the .
provisions of this chapter are and shall be subject to
the provisions and timitations of this Section.

(Prior code § 2903.117.)

3.36.480 Direct transfers of eligible rollover
distribntions,

- A. M, under the provisions of this chapter, a person

becomes entitled to a distribution which is an
eligible rollover distribution, the person may
elect to have the distribution or any portion
thereof paid directly to an eligible retirement plan
specified by the person.

B. The election made pursuant to this section shajl”

be in accordance with the terms and conditions
established by the board.
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C. Upon the exercise of the election by a person
pursuant to this section, the distribution from the
retirement fund of the amount designated by the
person, once distributable under the provisions of
this chaptet, shall be made in the form of a direct

- transfer to the eligible retivement plan so
specified.

For the purposes of this section, “cligible
rollover distribution” means a distribution from
the retirement fund wlich constitutes an eligible
rollover distribution within the meaning of
Section 401(a)(31)(C) of the Internal Revenue
Code, consisting of any distribution of all or any
portion of the balance tfo the credit of the
distributee, except that an eligible rollover
distribution does not include:-any distribution that
is one of a series of substantially equal periodic
payments (not less frequently than annually)
made for the life (or the life expeciancy) of the

. distributee or the joint Jives (or joint life =~

: expectancies) of the distributee and the
distributee's designated beneficiary, or for a
specified period of ten years or mors; any
distribution to the extent such distribution is
required under Section 401(a)(9) of the Infernal
Revenue Code; the portion of any distribution
that is not includible in gross income; and any
other- distribution which the Internal Revenue
Service does not consider eligible for rollover
treatment, such as certain corrective disteibutions
necessary to' comply with the provisions of
Section 415 of the Internal Revenue Code or any
distribution that is reasonably expeced to total
less than two hundred dollars during the year.

Effective January 1, 2002, a portion of a
distribution shall not fail to be an eligible rollover

distribution merely because the portion consists

of after-tax employee contributions that are not
includible in. gross income. However, such

- pottion may be transferred only:; (i) to an

‘individual retirement account ot annuity
described in Section 408(a) or (b) of the Internal
Revenue Code or to a qualified defined
coniribution plan described in Section 401(a) of
the Internal Revenwe Code; (i) on or after
January 1, 2007, to a qualified defined benefit
plan described in Section 401(a) of the Internal
Revenue Code or to anannuity contract described
in Section 403(b) of the Internal Revenue Code,
that agrees to separately account for amounts so
transferred (and earnings thereon), Including
separately accounting for the portion of the
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distribution that is includible in gross income and
the portion of the distribution that is. not so
includible; or (i) on or after January 1, 2008, {o
a Roth IRA described in Section 408A of the
Internal Revemae Code, Effective January I,
2002, the definition of eligible rollover
distribution also includes a distribution to a
surviving spouse or to a spouse or former spouse
who is an alternate payee under a qualified
domestic refations order, as defined in Section
414{p) of the Internal Revenue Code. For
purposes of this Section 3.36.480, “spouse™ has
the meaning set forth in federal law,
For purposes of this section, “eligible retirement
plan” means a plan which constituies an eligible
retirement plan within the meaning of Section
401(a)(31)(D) of the Internal Revemue Code,
consisting of one or more of the following:
1. An individua)l retirement account described
in Section 408(a) of the Internal Revenue
Code;
An individual retirement annuity described
in Section 408(b} of the Internal Revenue
Code;
3. An annuity plan descyibed in Sectlon 403(a)
of the Internal Revenue Code;

4, A qualified trust described in SGCtion401(a) '

of the Internal Revenue Code;
5. Effective Janvary 1, 2002, an annuity
. contract described in Section 403(h) of the
Internal Revenue Code;

6. Effective Janvaty 1, 2002, a plan eligible
under Section 457(b) of the Internal
Revenue Code that is maintained by 4 state,
political subdivision of a state, or any
agency- or instrumentality of a state. or a
political subdivision of a state that agrees to
separately account for amounts transferred
into that plan from the retirement plan; or

7. Effective Janvary i, 2008, a Roth IRA
_described in Section 408A of the Internal
Revenue Code,

For purposes of this section, “distributee” means

an employee or former employee. [talso includes

the employee’s or former employes’s surviving
spouse and the employee’s or former employee's
spouse or former spouse who is the aliernate
payee under a qualified domestic relations order,
as defined in Section 414(p) of the Internal

Revenue Code. Effective July 1, 2010, a

distributee  further includes a nonspouse

beneficiary who is a designated benefielary as
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defined by Section 401(a}(9)(E) of the Internal
Revenue Code. However, a nonspouss
beneficiary may only make a direct rolover to an
individual retirement account or individual
retirement annuity established for the purpose of
receiving the distributjon, and the account or
annuity shall be treated as an “Iuherited”
individual retirement account or annuity,
(Ords. 24814, 28886,) '

3,36.485 Review of proposed amendments.

A. Buxcept as provided in subsection B., prior to the
adoption of any ordinance amending the police
and fire department retirement plan, a copy of
the proposed ordinance shall be provided to the
board for the board’s review and
recommendation. -

1. The board may, but is not required to,
submit a report or recommnendation on the
proposed amendment to the city coungil.

2. If the board declines or fails to submit a

©report or recommendation on a proposed
amendment within sixty days of receipt of
the proposed ordinance by the secretary to
the board, the city council may proceed to
adopt or not adopt the ordinance without
first receiving a report or recommendation
from the board. ‘ :

3. Nothing in paragraph 2. shall be deemed to
preclude the board from thereafter
submitting a veport or recommendation fo
the city counncil, ' '

B. Inany ease where the eity council finds that there

- s a need to adopt an ordinance amending the
system within a time period which would not
allow for a sixty-day review period, the council

changes, if any, as the board may wish
10 recommend. L

¢, Make such other changes or provisions
as the board may recornmend.

3. Upon receipt of the board’s
recommendation, the council may
implement or disapprove the
recormmnendation.

- (Ords. 24922, 24979.)

may act on the ordinance without first submitting
it to the board, and the following procedures .

shall apply: :

1. Atthe time the council passes the ordinance
for publication of title or, in the case of an
urgency ordinance, at the time the council
adopts the ordinance, the council shall refer
the ordinance to the board for study and

-consideration, . |

2. Pollowing its study, the board may submit o
the council a recommendation that the
couneil take one or more of the following

_actions;. .

a. Repeal the ordinance,

b. Readopt the provisions of the ordinance
with such amendments, additions or
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3.36.490 Direct trustee-to-trustee transfers.

A,

If a member of this plan becomes eligible to

purchase permissive service credit in this plan

and eleets to make such purchase throngh a lump

sum deposit, the plan will accept a divect trustee-

to-trustee transfer of funds from an eligible

deferred compensation plan as defined in Section

457(b) of the Internal Revenne Code if such

transfer is: ' S

1. For the purchase of permissive service
credit as defined in Section 415(n)(3)(A) of
the Internal Revenue Code; or

2. A redeposit of withdrawn contributions
pursuant to Section 3,36.710.

If required by the provisions of ihe Internal

Revenue Code or the regulations promulgated

- under the Internal Revenue Code, the plan will

account separalely for funds received through a -
direct trustee-to-trustee transfer from an eligible
deferred compensation plan,

{Ord. 26829)

Sections:.. .
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Part4
RETIREMENT FUND

3.36,500  Establishment - Naine -

_ Continuation of Chapter 3,32
fund, _ :

3.36.510 . Administration and {nvestment -

. Board authority,

3.36.520  Custodian,

3,36,530  Investment of funds - Delegation
of authority,

3.36.540  Invesiment of funds - Conditions
and Kmitations,

3.36.545 Investment - Security loan
agreenments - Conditions,

3.36.550  Investments - Real esfate,

SJRJIN000249



1961 POLICE AND FIRE DEPARTMENT RETIREMENT FPLAN

Unelaimed or canceled checks.

3.36.560 ‘
3.36.570 Investment counseling -
" Resirietions. ,
3.36.575  Separate medical benefits
account,
3.36.580 Supplemental refiree henefit
reserve.

3.36.500 Estahlishment; Name - Confinuation
of Chapter 3,32 fund.

¥n order to continue in force and make effectual

pensions and retirements already existing or that may
be granted in the future in favor of members of the
retirement plan heretofore established pursuant to the
provisions of Chapter 3.32, and in order to carry oul
the provisions of this chapter, the retirement fund
heretofore created and existing pursuant to Chapler
3.32, and pursuant to Section 78a of the City Charter,

is hereby continued, and is hereby made a combined

or common fund for the police and fire department
retirement plan established by this Chapter 3.36 and
by Chapter 3,32, with the elements of the plan in each

chapter being a component of a single retirement plan.

All contributions, incnme and other moneys which are
required, pursuant to the provisions of this chapter, to
be paid to this retirement plan or into the retirement
fund, shall be paid into and held in said fund; and all
benefits or allowances payable fo any member of
beneficiary under this retivement plan shall be paid
from said fund. Said combined nr common fund shall
be known as- the “police and fire department
retirement fupd™. . :

(Prior code § 2903,125; Ords. 25084; 27768.)

3.36.510 Administration and invesfment -
Board authority,

The retirement board shall have the exclusive

control of the administration and investment of the
retirement fund,
. (Prior code § 2903.126; Ord, 25084.}

3.36.520 Custodian. . )

A, Except as provided in suhsection B., the city
director of finance is and shall be the custodian
of the retirement fund, subject to the excluslve
control of the board as fo the administration and
investment of the same, -

B. ‘The board may enter info contractual
arrangements with California banks or with
national banking associations to provide master
custody services with respect fo the assets of the

retirement fund. Such contracts shall be entered
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into in the name of the board of administration
. for the police and fire department retirement
plan,

C. All payments from the fund shall be made by the
city director of finance upon demands made by
the retirement board,

D. All amounts received by the board or by the
system under the provisions of this chapter shall
be deposited with the custedian bauk or the city
director of finance to the credit of the retirement
fund, including but not limited to any and all
contributions, any and all interest earned on bank
deposits, and any and all other income of this

: ‘'systent or of the fund. - :

(Prior code § 2903.127; Oxd. 25084.)

3.36.530 Investment of funds - Delegation of
_ authority.

A. Without limiting the authority of the board itself
to invest and reinvest the moneys of the
retirement fund as provided in Section 3.36.540,
{he board may adopt an investment resolution or
resolutions  containing  detailed  investment
guidelines, consistent with Section 3,36.540,
While the-resolution or resolutions are in effect,
investments consistent with such guidelincs may
be made by an officer of the board, an officer or
employee of the city, or a qualified investment’
advisor who has enlered into a coniractual
arrangement pursvant to Section 3.36.560,
provided that such officer, employee or advisor
has been delegated such authority by the board
and such officer, employee or advisor has been
designated by name in the Investent resolution
or resolutions. Any transactions made pursuan to
the foregoing provisions of this section shall be

_ teported to the board on a monthly bass.

B. Without limiting the authority of the board itsclf

 to invest and reinvest the moneys in the
retirement fund as provided in Section 3.36.540
or to delegate authority for investment and
reinvestment as provided in subsection A, of this
section, the hoard may, by resolution, designate
aperson by name to make short-term investments
and reinvestments of moneys in the retirement
fund and to purchase, sell, or exchange such
short-term investments and reinvestments of
mofieys in the retirement fund and to purchase,
sell, or exchange such short-term investments.
For purposes of this subsection, “shott-term
investments” shall consist of the following:
1. Repurchase agreemenis and reverse

" repurchase agreements;
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Short-term investment fund;
Investments which are in commercial paper,
United States Treasury bills, bankers’
acceptances, negotiable certificates of
* deposit, ot similar evidences of
indebtedness; and
a. Which are of no more than one year in
duration; and
b.  Which are liquid in nature; and
¢, Which are not investments in bonds or
. proferted or common stock.,
The person to be so designated by the board shall
_be either a member of the board, a qualified
investment advisor who has eptered into a
" contractual arrangement pursuant to Section
3.36.560, or an officer or employee of the city.
The person so designated shall serve in said
capacity at the pleasure of the board and shall
report monthly to the board on such short-ferm
investments,
Moneys to be invested pursuant to this Subsection
‘B. shall be only those moneys not then required
for investments made pursuant to Section
3.36.540 and Subscction A. of this section, '
(Prior code § 2903,129; Ords, 20115, 21076, 21305,
23560, 25084.)

o

3.36.540. Invcstment of funds - Conditions and

limitations,

The board shall invest and reinvest the moneys in
the retirement fund in accordance with the following
standards;

A, The assets of the retirement plan are trust funds
and shall be held for the exclusive purposes of
‘providing benefits to members of the plan and
their beneficlarles and defraying reasonable
expenses of administering the plan, The assets of
the refirement plan must not revert, and no

- contributlons shall be permitted to be retumed io
the employers, except as permitted by Revenue
_ Ruling 91-4,

B. ‘The board shall discharge its duties with respect
to the plan solely in the interest of, and for the
exclusive purposes of providing benefits to,
members of the plan and their beneficiaries,
maintaining the actuarfal soundness of the plan,
and defraying reasonable expenses of
administering the plan, The board's duty to the
members  and their beneficiaries shall take

-~ precedsnce over any other duly.

C. Theboard shall discharge its duties with the care, -

skill, prudence and diligence under the

286
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circumstances then prevailing that a prudent
person acting in a like capacity and familiar with
these matters would use in the conduct of an
enterprise of like character and with like aims.

The board shail dwerslfy the investments of the

plan so as to minimize the risk of loss and to -

maximize the rae of return, unless under the
circuistances, it is clearly prudent not to do so.
The retitement plan may participate under
Section 401(a)(24) of the Internal Revenue Code
in a. qualified group trust that meets the
requirements of Section 401(a) of the Infernal
Revenue Code in accordance with Revenue

‘Ruling 81-100, as amended by Revenue Ruling

2004-67.

(Prior code § 2903.128; Ords. 19989, 21145, 21607,
22509, 23560, 25084, 28886 )

3.36'.'545' Investment - Security loan

A,

agreements - Conditions,
The retirement board may enter into contractual
arrangements with broker-dealers and with
California or national banks for such brokers-
dealers or banks to provide security lending
services pursuant to security loan agreements.

Such contracts shall be entered into in the name
_of the board of administration for the police and

fire deparfment retirement plan,

For the purposes of this section, “security loan
agreement” and "marketable securities” shall be
defined as follows;

1. *“Security loan agreement” means a written -

contract whercby a legal owner, the lender,
‘agrees to lend specific marketable corporate
or government securities for a period not to
exceed one year. The lender retains the right
to collect from the borrower all dividends,
interest, premiums, rights, and any other
distributions to which the lender would
otherwise have been entitled. The lender
waives the right to vote the securities during
the term of the loan, The lender may
terminate the contract upon not more than

five business days" notice as agreed and the-

borrower may terminate the contract upon
-not less than two business days’ notice as
agreed. The borrower shall provide
collateral to the lender in the form of cash,
- -bonds or other inlerest-bearing notes and

obligations of the United States or

irrevocable letters of credit from California
or national banks approved by the board.
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Such collateral shall be in an amount equal
to at least one hundred two percent of the
market value of the loan securities as
agreed, The lender shall monitor the market
value of the loaned securities daily. The loan
agreement shall provide for payment of

* additional collateral on a daily basis, or at

such times .as the value of the loaned
securities increases, to agreed-upon ratios.
in no event shall the amount of the collateral
be less than the market value of the loaned

-securities, -

“Marketable securities” means securities
that are freely traded ~on recognized
exchanges or tnarket places.

C. Any contractual arrangements entered into
pursuant to this section shall, require all of the

following: :

1. Maintenance of detailed records of all
security Joans.

.2, Development of controls and repors to
monitor the conduct of the transactions.

3.  Publication of the net resulis of the security

loan transactions separate from the results of
other investment activities. -

(Ords. 21864, 25084.)

3.36.550 Investments - Real esiate,

A. " The board may:

1

Acquire, hold for investment or sell

commercial, industrial and residential real

estate, and real estate related debt
instruments in the following forms:
a. Inits ownname; .

b. In common ownership with the

Federated City Employees Refirement

System;

¢, ‘Througha tlﬂerholding corporation or’

trust satisfying the requirements of
Iiternal Revenue Code Section
501(e) 25 - ‘ .

d. ‘Through a title’ holding corporation
satisfying the requirements of Internal
Revenue Code Section 501{c)(2); or

e,  Through a Limited Liability Company;

Lease real property owied by the board for

2,
any lawful purpose and for terms which may
extend beyond the duration of this
retirement plan; o _

3. Create resttictions and easements affecting
the real property owned by the board; and

4. Bxercise all other rights, privileges and

: powers which an owner of real property
2011 5-18
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would have, anless otherwise prohibited by
the terms of this retirement plan or by other
applicable law,

B. The board shall take title as follows:

C.

- Title to all commercial, industrial and

residential real estate and all real estate

_related debt Instruments acquired by the

board on behalf of this retirement pian shall

be taken and held in one of the following
forms: :

a. Directly by the board of adminisiration
in the name of board of administration
as trustee for the police and fire -
department retirement fund;

b. ‘Throbgh a title holding corporation or
trust satisfying the requirements of
Internal Revenue Code Section.
501{c){25); -

¢. Through a title holding corporation
satisfying the requirements of Internal
Revenue Code Section 501{c)(2); or

d. ‘Through a Limited Liability Company.

Title to all commercial, industrial and

residential real estate and all real estate

related- debt instruments acquired by the
board on behalf of this retirement plan to be

. held -in common ownership  with the

Federated City Employees Retirement
System shall be taken and held in the
following name: board of administration as
trustee for the Federated City Employces
Retirement Fund, as to an undivided fifty
percent interest, and the board. of
administration, as trustee for the police and
fire department retirement fund, as to an
undivided fifty percent interest, together as
tenants in cormmon. ' -

For the purposes of this Section 3.36.550, a tifle
holding - corporation or trust satisfying the

. requiirements of Internal Revenue Code Section

501(c)(25), a title holding corporation satisfying
the reguirements -of Internal Revenue Code
Section 301{e}2),
Company may be such a corporation, trust or
comipany established by the board.

or a Limited Liability

(Prior code § 2903.130; Ords. 25084, 25951, 27595,

28088.)

- 3.36,560 Unclained or canceled checks,

287

Notwithstanding any provisions in this Code to

the contrary, whenever.any check drawn against the -
retirement  fund - in  payment of actumulated
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contributions or any benefits remains unclaimed or the
claimant cannot be found, the proceads of such check
shall be redeposited in the retirement fund and held
for the claimant without any further accumulation of
interest, and such redeposit shall not opérate to
reinstate the membership of the claimant in this
system, If such proceeds, whetheyr heretofore or
" hereafter redeposited, are not claimed within four
years after the date of redeposit, they shall revert to
and become a part of the accumulated contributions of
the city, held in the retirement fund to meet the
liabilities' of the city to the retirement system. The

board may at any time, after revision of said proceeds °

to the city, and upon receipt of proper information
satisfactory to it, return such proceeds so held for the
city, to the credit of the claimant, 1o be administered
in the manner provided under this system,

{Prior code § 2903.130; Ord. 25084.) -

3.36.,570 Investment counseling - Restrictions.

A, The board may enter into contractual

arrangements with any person or persons or
association or associations, who meet the
requirements of subsection B. or C., to provide
counsel to the board with respect to the board’s
pohcnes of investing and reinvesting of moneys in

the retirement fand. Such contracts shall be

entered into in the name of the board of
administration for the police and fire department
. refirement plan,

B. Any person or association who provides services
to the board with regard to financial securities:
1, Shall be a person or association whose

principal buosiness consists of investment
- comnseling services; and
2. Shall be registered as an investment adviser
under such laws as may require such
registration.

C. With respect to real estate advisors, the board
shall enter into contractual arrangemenis only
with persons or associations whose principal
officers are engaged {n the business of advising
and evaluating commercial, industrial or
residential real  estate invcstments, ‘morigage

banking, or property management, and whichare
licensed as real estate brokers by the State of .

Califomia.
{Ords. 21607, 25084, 25553.)

3.36.575 Separate megical benefits account.

A, There is hereby established as of July 1, 1993,
the medical benefits account as a separate

2012 820
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account within the retirement fund, The medical
benefits account shall be maintained in

- compliance with Internal Revenue Code Section

401¢h)  and  the regulations  promulgated
thereunder. Monies in the medical benefits
account may be commingled with other monies in
the retirement fund solely for the purposes of
investment,

All contributions made to the retitement fund fo
provide for the payment of bepefits for sickness,
accident, hospitalization, dental or medical
expenses of persons recelving -monthly
atlowances under the provisions of this plan, and
all earnings and interest atiributable to such
contributions fo the retirement fund, shali be
placed in the medical benefits account, "All
contributlons to the medical benefits account shall

" be reasonable and ascertainable. At the time the
.city makes a contribution fo the medical benefits -

account, the city shall desiprate in writing that

such. contribution is solely for the medical
henefits account. :

Contributions to provide for the payment of
benefits for sickness, accident, hospitalizaﬁon,

dental or medical expenses of persons receiving

monthly allowances under the provisions of this

plan, and earnings and interest attributable to

such contributions may be made to the medical

benefits account or t0 the trusis established by

Chapters 3.54 and 3,56, :

Contribution rates to fund the benefits for

sickness, accident, hospitatization, dental or

medical oxpenses shall be established by the

board as determined by the board's actuary and

shall be borne by the city and the members of the

plan as follows:

1. Contrihutions for dental benefits shall be

made by the city and the metmbers in the

- ratio of three- to-one.

2. Contributions for other benefits provzded
through the medical. bepefits account shall
be made by the city and the members in the
ratio of one-to-one,

Except as otherwise provided in this Section

3.36.575, all funds in the medical benefits

account shall be used only for the payment of

‘benefits and expenses allowed under Intérnal

Revenus Code Section 401¢h) and the regulations
promulgated thereunder. The medical benefits
account shall be used to provide medical and
dental benefits in accordance with Parts 14 and '

15 of this chapter, Prior to the satisfaction of all
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liabilities wnder this plan to provide such
benefits, no funds in the medical benefits account
shall be used for, or diverted to, any other
puIpose.
F. All benefits provided through the medical
. benefits . account, plus any life insurance
protection provided under the plan, shall be
subordinate to the retirement and survivors'
bénefits provided by the plan. Accordingly, atall
times after the date on which the medical benefits
account js established, the aggregate of the city's
contributions to the medical benefits account shall
not exceed twenty-five percent of iis total
aggregate contributions to the plan (other than

contributions to fund prior service). For the’

“purpose of this Hmitation, city contributions
inctude any contributions which are “picked-up”
pursuant to Internal Revenve Code Sectlon
414(h). . :

G. Upon the satisfaction of all liabilities under this
plan to provide the benefits described in this
section, any amount remaining in the medical

_ benefits account shall be paid to the city.

H. In the event that a member's interest in the

~ medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the
forfeiture shatl be applied as soon as practicable
to reduce the city contributions, If any,. to the
medical benefits account.

. Y. City and member contributions to the medical

' benefits account shall be made on the same
periodic basis as city and member contributions
are made to the retirement fund. City
contributions and member contributions to the
medical benefits account may be paid on different

. payment schedules,

(Ords. 27768, 28332, 28886, 29065.)

3.36.580 Supplemental retivee benefit reserve.
A. Establishment and Purpose.

I. The board shall establish a reserve in the
retirement fund to be known as the
supplemental retiree benefit reserve or
SRBR.

2. The purpose of the SRBR shall be to provide '

a source of funding for benefits to
supplement those benefits ofherwise

provided by this plan or the Chapter 3.32

plan to former members of such plans who
_are receiving benefits, survivors of such
“former members, and survivors of members
who die prior to recelving benefits from this
plan.’

2012 8-20
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B. Punding.

1.

The initial amount allocated to the SRBR
shall be ten percent of the plan’s prefunded
actuarial accrued Hability as of June 30,
1999, as determincd by the board's actuary.
The board's actuary shall calculate the initial
funding amount without regard to any plan
amendments that became effective after June
30, 1999.

" Bach June 30, 'beginning June 30, 2000,

there shall be allocated to the SRBR the
investment carnings atiributable to the
balance in the SRBR as of June 30 of the

“calendar year iIn which the allocation is

C. Red

made. Investment eamings credited to the
SRBR shall be calculated as though the
transfer required by paragraphs 3. and 4. of
this Subsection B, had been made on the
immediately  following  July 1 (first
allocation on July 1, 2000) regardless of the
actual date such transfer is made, In the
event the investment earnings for the
retirement fund- are- less than Zero, no
investment earnings shatt be allocated to the
SRBR and no reduction shall be made to the

SRBR balance except as provided in- -

Subsection C. below. :
The board shall determine the excess -
earnings for the twelve months ending June
30, 2000, and for the twelve months ending
Juné 30, 2001, -and shall transfer to the
SRBR ten percent of the excess earnings for
each such twelve-month period.

- Within ninety days from and after receipt of
audited financial statements for each fiscal
year, commencing with the year 2002, the
board shall determine, and by written .
resolution declare, the excess earnings as of
June 30 in each such year, and shail transfer .
ten percent of such excess earnings to the
SRBR. The excess eamnings shall be added
to the SRBR principal and shall not be
available for distribution under Subsection
D,

uction of SRBR Balance. 7
1f the city's contribution rate, as determined
by the board's actuary during any actuarial
valuation pecformed after June 30, 1999,
will increase as a result of poor investment
garnings in the retirement fund, thete shail
be transferred from the SRBR to the regular
retiement fund and the cost-of-living fund

" an amount equal to ien percent of the city’s
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increased contributions for the first twelve
months following the increase in the
contribution rates. Such iransfers shall be
limited to those situations where the increase
in the city's contribution rate is attributable
to paor investment earnings; no such

transfer ghall be made for any increase in

the ¢ity's contribution rate that is due to any
factor other than poor investment earnings

- including, but not limited to, increases in

medical or dental premium costs,
‘enhancements to benefits provided under the
plan, or changes in the actuarial
assumpiions. ' ' .
Notwithstanding Paragraph 1. of this
Subsection C., the amount transferred from
the SRBR because of the increase in the
city's contributions shall not exceed five

percent of the accrued balance in the SRBR

as of the date of the actuarial valuation,

D. Distributions.

1
2.

The Board shall make an initial distribution
from the SRBR during calendar year 2002,
Beginning in calendar year 2003, ilie board
shall make an annual distribution from the
SRBR; except there shall be no distribution
during calendar years 2010, 2011, 2012 or
during calendar year 2013, prior to June 30,
2013,

The initial distribution from the SRBR shall
be made solely to former members of this

plan or the Chapier 3.32 plan who are

rece;vmg benefits as of June 38, 2001, and
survivors (of such former members or of
members who died prior to receiving
benefits from this plan) who are receiving
benefits as of June 30, 2001; provided,
however, that iIf a member or former

. member died after June 30, 2001, but before

the inltial distribution, the survivor shall be
deemed to have been receiving benefits as of
June 30, 2001,

- All subsequent annual distributions from the

SRBR. -shall: be made solely to former
members of this plan or the Chapter 3,32
plan who are receiving benefits as of the
June 30 Immediately preceding the
distribution date and survivors (of -such
former members or of members who died
prior to recewmg benefits from this plan)
who are receiving benefits as of said June

30.
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The board shall develop a methodology for
diseributions from fhe SRBR such that
supplemental benefits provide a greater
benefit for those persons who have been in
benefit status for a longer period of time and
those persons receiving the lowest monthly
benefit payments, Upon the approval of the
methodology by the city council, the board.
shall make distributions in accordance with
such methodology.

Except as required by Subsection C. or in
the case of the termination of this plan, the
board shall notiransfer or distribute funds i
the SRBR if such transfer or distribution
would reduce the SRBR principal,

E. Definitions. For the purpose of this Section
3.36.580, the terms listed herein shall have the
following meanings:

1.

[

“Excess earnings” means the eamings of the
retirement fund that remain after interest has
been credited to the SRBR as provided in -
Paragraph B.2. and the actuarial assumed
eamings rate adopted by the board (and in
effect on June 30 of the year in which the
SRBR calculation is performed) has been
credited to other reserves,

“Former membexr” means'a person who has
retired under the provisions of this chapter

‘or Chapier 3.32 or a person who separated

-from city service without retiring but left his
or her. contributions on deposit in the
retirement fund,

“Investment earnings” means the carnings
of the retirement fund during the twelve
months ending June 30 as determined by the
board's actuary using the same methodology

“nsed to determine the value of assets for the

actwarial valuation, In the case of mvestment
earnings attributable to the SRBR, the
application of the methodology shall begin
as of July 1, 1999,

(Ords, 26416, 26536, 28848, 28915, 29059.)

~ Part s
SERVICE
Sections: ‘
3.36.600  Definitions and construction of

provisions.
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.36.610  Service defined,
36,615  Purchase of service credit for
federated city service,
3.36.620  Military leave of absence,
3.36.625 Compliance with USERRA and
: the HEART Act,
3.36.630  Credit for holidays, sick leave,
vacation, or Ieave of sbsence.
3.36.640  Suspensions.
3.36,650 Exclusions - Part-time service.

3
3

290.a
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Exclusions - Service performed

3.36.660
on nonutonthly basis.
- 3.36.670  Exclusions -~ Absence without
compensation, :
3.36.680 Exclusions - Time on refivement,
3.36.690  Credit in two retirement systems,
3.36.760 Maximum annual credit,
3.36.710  Reentry into police or fire
department after withdrawal or
repayment of contributions -
Option for prior service credit.
3.36,715  Special window period for
repurchase of prior service
credit,
336,717 Service credit for time on unpaid
* leave of absence,

3.36.600 Definitions and consiruction of
provisions, -
. Unless the context otherwise requires, the
definitions set forth in this Part 5 govern the
construction of Chapter 3.36.
(Prior code § 2903.150.)

3.36.610 Service defined.

Except as may be otherwise expressly provided

elsewhere in this chapter, “service” means and
includes the following service of a member of this
retivetnent system and none otlier:
A. Service as officer or employee of police or fire
department, rendered by member after becoming
and. while a_member of this system. Service
rendered by a mmember of this retirement system,
where such service was rendered as an officer or
employee of the police department or fire
department of the city, for monthly
compensauon and. only while such officer or
employee is receiving such compensation for
such service from the city.

Service as officer or employee of police or fire .

department, rendered prior to effective daté of

this system by a person who becomes a member
puisuant fo provisions of Sections 3.36.180,
3.36.210 or 3.36.260. Service rendered prior to
the effective date of this retirement system by any
person who becomes a member of this retirement
system pursuant to the provisions of Sections
3,36.180, 3.36.210 or 3.36.260 where such
" service was rendered as an officer or employee
of the police department or fire department of the
city for monthly compensation, if and to the
extent such person received credit for such

2011 S-18
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service pursuant to the provisions of the police
and fire departtnent retivernent plan established

by Chapter 3.32 of this Code.

Service as officer or employee of police or ﬁre
department rendered prior to the effective date of
membership in .fhis system by a person who
becomes a member pursuant fo the provisions of

. Sections 3.36.240 or 3,36.250. Service rendered

prior to the effective date of his or ber

_ membership in this retirement system by any

person who becomes a member of this retirement
systemn pursuant to the provisions of Sections
3,36.240 or 3.36.250, where such service was
rendered as an officer or employee of the police
department or fire department of the city, for

" monthly compensation, if and to the extent that

such person received credit for such service
pursuarnt to the provisions of the police and fire

depariment reticement plan established by
Chapter 3.32, if the following condition is
satisfied:"

1. On or before the ninetieth day nnmediately
following the day he or she becomes a
member of this refirement system, the
member has filed with the retirement board
a writfen election {o have such service so |
credited to him or her and to pay into the
retirement fund, at times and in the manner -
fixed by the board, the amount necessary to
make the accumulated contributions standing
to the eredit of the member’s individual

- account equal to the amount they would be
had he or she been a member of o on active
duty with the police department or fire
depariment in the position or class of
position in the police department or fire
department to which e or she shall have .
been appointed; during the time between the
effective date of this chapter and the date he
or she became a member of this system,

Ceriain service for which certain persons were

city retirement plans.

1. Service rendered prior to the effective date
of membership in this retirement system, by
a person who becomes 3 member of this
© Tetirement system pursuant to the provisions
of Sections 3.36.170 or 3,36.200, if alf of

the following conditions are satisﬁed
a. Such service consisted of service
rendered by said person to the city as
an officer or employee of the ¢ity, ina
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position or positions not included in this
system; without any break, gap or

-cessation in the rendering of such

service from the time such service was
rendered ‘to the time the person
rendering such service became a

‘member of this system pursuant to
- Sections 3.36.170 or 3.36.200; and

Such service was rendered for monthly
compensation and only while the
person was yeceiving such monthly
compensation for such service; and
The person was entliled to credit for
such service, immediately prior to the
time he or she became a member of this
system, under and pursuant to the
provisions of the San José Federated
City Employees® Retirement System
established by
Chapter 3,24 or Chapter 3.28 of this
Code or the provisions of the police
and fire department retirement plan
established by Chapter 3.32 of this
Code: and

Except as provided in paragraph 2, or
paragraph 3., below, the member files
with the retirement board, on or before
the ninetieth day-immediately following
the day he or she becomes a member of
this system, a written notice of election
re Federated Service to have such
service credited to him or her; and
The member pays into the retirement
fund, at the time or times and in the

"~ manner specified by the retirement

board, an amount of money sufficient
to make the accumulated contributions

standing to the credit of the member’s -

individual account in this system equal

‘1o the amount such contributions would

be if he or she had been a member of
or on active duty with the police
department or fire department in the
position or class of position in the
police department or five department to
which he or she was appolnted and

because of which appointment he or she

became a member of this system
pursuant to Sections 3,36.170 or

- 3.36.200, during the time he or she

was rendering the previous service for
which he or she seeks to get credit, and

the provisions of

292

2,

if the contributions payable by him or

her to this system under such

circumstances had been deducted from

his or her compensation and paid into

the retirement fund during all of such
time; and

f.  'The member ceases to be a member of,

or have any membership rights under,

any other retirement plan or system of

the city, other than Sacial Security or

the city’s deferred compensation plan,

“A person who bécame a member of this

refirement system purspant to- Sections

3.36.170 or 3.36.200 prior to September 1,

1995, and who failed to elect to have the

“previous service' in the Federated City

Employees Retirement System credited
under this retirement system within the time
specified i D.1. d above., may elect to
have the previous service credited underthis
retirement system if: ‘

a.  The person satisfies ihe requirements of

© D.la., b, c., e and f, above; and

b, The person files with the retirement
board a written election for such
service credit on or before August 15,
1596,

On or after July |, 2006, a person who -
became a member of this retirement system
pursuant to Section 3.36, 170, and who does
not meet the requirements of D. 1 above,
may elect to have the previous service
credited under this retirement system if;

4. Theperson satisfies the requirements of
D.1. a,, b, c. and f. above; and ,

b. Prior to the person’s retirement the
person files with the retirement board a
written election for such service credit;
and '

c. Prior fo the person’s retirement, the
person pays into the retirement fund at
sach times and i such manner as
specified by the retirement board:

i. Anamount of money sufficient to
- maké the accumuiated
contributions standing tn the credit

-of the member's individual
account in this system equal to the
amount the accumulated
contributions would be if he or she

- had been a member of this plan
employed in the police department
during the time he or she
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was rendering the prior city
service for which he or she seeks

service credit and if the
contributions payable to this
relirement  system  had  been
deducted from his. or her

compensation and paid into the
retirement fund during alt of such
time; plus -

i, An amount equal to the interest
that would have been earned on
the accumulated contributions, at
the actual rate earned by the
retiement plan, as of the date the
member files the election for

- service credit had the
contribulions been deducted and
paid into the retirerent fund; plus

i, Interest on the unpaid balance of -

all such moneys, at the actuarially
assumed interest rate, from the
date the member files the election
to redeposit to the date all such
moneys are fylly paid into the
retirerent fund.

. Service in departmeni of communications,

Service rendered. prior to or during membership
‘in this retirement system by a person who
“becomes a member of this system pursuant to the
provisions of Section 3.36.260, whete such
service was or is rendered as an officer or
employee of the department of communications,
for montaly compensation and only while the
holder of such- position is receiving such
compensation for such service from the city,

Military leave of absence. Time on leave of
absence from city employment for monthly

compensation, while engaged in the performance -
of military ot naval duty for the Umited States of
America in time of war; provided, however, that

no member shall be entitled to credit for such
time unless such member heretofore, or on or
before the ninetleth day immediately following
the effective date of this plan, nr on or before the
ninetieth day iImmediately following termination
of such leave of absence ot on or before the
nineticth day immediately following the date such
person becomes a member of this system,
whichever date is later, has filed or files with the
retirement board a written election to have such
time so credited to him or her and pays into the
retirement fund, at the time and in the manner

20118-18

293

§ 3.36.610

fixed by the board, the amount necessary 1o make
the accumulated contributions standing to the
credit of the member’s individual account the
amount they would be if he or she had been a
membet of and on active dufy with the police
department or fite department, in the-class of
position in the police department or fire
department to which he or she shall have been
appointed, during the period of leave of absence
while engaged in the performance of military or
naval duty for the United States of America in
time of war, and if the contribntions payable by
him or her as such member had been deducted
from his or her compensation and paid into the
retirement fund during all such times.
Anything herein ~ to  the contrary
notwithstanding, no person shall be entitled to or
be given credit for any such time served prior to
the effective date of this chapter if he or she shall
have heéretofore been given reasonable time to
claim credit for such service and pay
conteibutions therefor and has faited within such
reasonable time lo claim the same or pay.
confributions therefor,
Leave of absence from position in police or fire
department to perform other city services, Should
a member, during membership in this retirement
system and while holding any position in the-
police department or fire department for active
service in which monthly compensation is paid, .
receive, after the effective date of this chapter, a
temporary leave of absence from active duty in
such position in order to perform any other
service for the city as an nfficer or employge of
the city, for monthly compensation, ime served
with the city in such other service during said
temporary leave of absence shall be consideredas
time served in the position-from which he or she
is on temporary leave of absence; provided that
the member contributes while on such leave of
absence, to the retirement fund for such time the
same as if he or she were on active duty inhis or
her’ position in the. police department or fire
department, , '
Leave of absence of member from position in
commmunications department to performother city
service. Should any member, during membership
in this retirement system and while holding a
position in the department of communications for -
active service in which mnnthly compensation is
paid, receive, after the effective date of this
chapter, a tempnrary leave of absence from
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active duty in such position in order to perform
any other service for the ¢ity as an officer or
employee of the city, for monthly compensation,
time served with the city in such other scrvice
during said temporary leave of absence shall be
considered as time served in the position from
which he or she is on temporary leave of
absence; provided that the member contributes,
while on such leave of absence, io the retirement
fund for such time the same 2s if he or she were
on active duty in his or her position in the
_department of communications, ,

I, City service, after disablllty retirement, othex
than in position in police or fire department
included within membership of this plan, A
mermber who js retired for disability after the
effective date of -this chapter, pursuant to the

_provisions of this chapter, and who after

C.

receiving such disability retixement is appointed

to a full-time position in the city service,
appointment to which would not otherwise entitle
him -or her. to membership In this retirement

system, in which a monthly compensation is paid,- .

shall receive credit for such service which is so
rendered during such disability, and shall make
contributions into the retirement fund at the same-
rates established for other members,

J.  Eligible prior ‘military service; Eligible prior
military service purchased by a member in
accordance with Part 18 of this chapter.

K. Service for time on unpaid leave. Time on unpaid
leave of absence purchased by a member in
accordance withSection 3.36.717 of this chapter.

(Prior code § 2903,151; Ords. 23491, 25061, 26005,

26464, 23030.) . .

3.36.615 Purchase of sexvice credit for
federated city service, :
A, Subject to the Hmitations sct forth in this section,
© apersonmay purchase service eredit in this plan
for service described in Subsection D. of Section

3.36.610, that was previously credited under the

federated city employees' retivement system.

B. In the event there is any dispute reparding a
member's eligibility to purchase such service
credit, the amount of eligible service credit, the

* contributions and interest to be paid for the
purchase of service credit, or the amount of
service to be credited to a member, the board
shall determine the issue based on the relevant
information presented to the board. '
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In order to purchase such service credit, the
member must file a written notice of election re
federated service in accordance with Subsection

" D4, of Seetion 3.36.610.

N AT
Subject to any Hmils on anmual contributions
imposed by Section 415 of the Internal Revenue
Code of 1986, as amended, a member who elects

" to purchase credit for prior federated service may

pay the centributions:
In one lump som within sixty days from and
after the date the-member files the written
notice of election re: federated service 1o
purchase such service credit; or

2. Forelections made on or before January 31,
2011, in monthly or biweekly instaliments
by pre- or post-tax payroll déductions, paid
-over a perlod of time not to exceed eight
yeass; or i

3. For elections made on after February I,
2011, in monthly or biweekly installments
by post-tax payroll deductions, paid over a
period of time not to excced eight years; or

4. In a combination of a lump sum and
installments,

Any member electing to pay contributions in

instaliments to. make the lump sum payment by

- pre-tax payroll deduction, or before Janvary 31,

2011, shall execute a binding irrevocable payroll -
authorization form authorizing the payment of the
sequired contributions by payroll deduction, The
payroll authorization form shall be filed with the

- director of finance. Such election execnted on or

before January 31, 2011 for payroll deductions
shall be imrevocable. During the time the
irrevocable. election is in effect, no direct
payments from the memberto the retirement fund
for the purchase of such service credit shall be

-‘made by the member or accepted by this plan,
Any member electitig to pay contributions in
-installments or to make the fump sim payment by

payroll deduction on or afiex Pebruary 1, 2011
shall execute a payroll authorization form

“authorizing  the payment of the required

contributions by post-tax payroll deduction. The

- payroll authorization form shall be filed with the

director of finance. Such election executed on or
after Bebruary 1, 2011 shall be revoeable,
Puring the time the revocable clection is in
effect, the member niay make additional direct
payments to the retirement fund for the purchase
of such service credit, '
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All contributions under Subsections D.2. and E,
shall be treated as pre-tax salary reductions
pursuant fo Internal Revenue Code Section
- 414(h)(2). ' B
. ¥ % member elects to purchase credit for prior
federated service and make the- contributions
specified in Subsection D. of Section 3.36.610,
and subsequently does pay all such moneys as
provided in this section, such member shall be
credited vnder this plan for the prior federated
service, .
If a member elects fo purchase credit for prior
federated service and make the contributions
specified In Subsection D. of Section 3,36.610,
- but fails to complete the redeposit, then:
‘1. If the failure to complete the redeposit is
 because of death of the member, while a
member of this plan but prior to retirement,

the member shall be credited with the .

amount of service which is determined by

the board to be attributable to the-amount of .

“accumulated contributions paid -as of the
date of the member's death, '

2, Ifthe failure fo complete the redeposit s for

© any reason other than the death of the
member  prior  to  retirement, any
contribufions made pursuant to the election
shall be credied to the member's
accumulated normal contributions account
but the member shall receive no credit for
any prior federated service,

(Ords. 26005, 28386.)

3.36.620 Military leave of absence,
A. Anything elsewhere in this Part 5 to the contrary

notwithstanding, if in time of war or national
emergency as proclaimed by the President or
Congress, or when any of the Armed Forces of
the United States are serving outside of the
United States or their territories, pursuant to
order or request of the United Mations, or while
any National Conscription Act is in effect, a
member of this retirement sysiem leaves or has

left his city office or position prior to the end of

the war or the termination of the national
emetgency, or during the effective period of such
order or request of the United Nations, or prior
to the expiration of the National Conscription
Act, to join the Armed Forces of the United
States and does or did without unreasonable and
unnecessary delay join the Armed Forces or,

belng a member of any reserve force or corps of-
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any of the Armed Forces of the United States or
of the militia of the State of California, is or was
ordered to duty therewith by competent military
authority and served or serves incompliance with
such orders, then in that event, subject to the

. conditions and Iimitations hereinafter set forth,

the term “service”, as used in this Chapter 3.36,
means and includes the period of ime from the
date he Ieaves or has left his city office or
position for said purpose to the date he returns to
and reenters upon the office or position

theretofore left by him or any other city office or

position, the holding of which entitles a city

employee to become a member of this retirement

system; provided and upon condition that;

1. He is released, separatéd or discharged

_under conditions other than dishonorable;
and .
2.  He does, in fact, return to and reenter upon
his sald office or position or any other city
_office or position the holding of which
entitles a person to become a member of this
- retirement system, within three months after
tennination of his- actlve service with the
armed forces, but not later than six months
after the end of the war or national
emergency or military or police operations
under the United Nations or after the’
Governor finds and proclaims that, for-the
purposes of Section 395.1 of the Military
and Veterans Code of the state, the war,
national emergency or United Nations
mititary or police operation no longer exists,
or after the cxpiration of the Natlonal
Conscription Act; and )

3. He does not fail to return to and reenter

upon said clty office or position within

-- twelve- months after the first date upon
which he gould terminale or cause to be
terminated his actlve service with the Armed
Forces of the United States or of the militia
of the state; '

4. Te was a member of this retirement system
at the time he left his above-mentioned city
office or position to join said armed forces;
and :

5. He was not entitled to receive full
compensation from the city during his said
absence; and -

6. Said absence oceurs or oceurred on or after

 December 8, 1941, '
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B. Upon his refurn to and reentry upon the
abovementioned city office or positien, or within

- ninety days from and after the effective date of -

this section, if said person refurned and reenfered
prior to the effective date of this section, the city
shall contribute to the retirement fund an amount
of money equal to the amount of all contributions
which city and said person would have had to pay
into said fund if said person had not been so
absent, Yor the sole purpose of caleulating said
amount of money, the amount of monthly
compensation which said  person would have
received from the city during said period of
absence if he had not been absent as aforesaid
shall be deemed to be the monthly compensation
which said person was earning fmmediately prior
to the commencement of his absence plus any
itcrease in compensation which sald person was

- earning immediately prior to the commencement

of his absence plus any increase il compensation
which he would have received during said time
for such work under any-applicable ordinances or
resolutions. No moneys contributed or paid by
city pursuant to this section shall be deemed to be
contributions or accumulated countributions of
said person, and in 1o event shall said employee
ever be entitled to all or any part of them upon
withdrawing his accumulated contributions,

A person who Jeaves or has Jeft, in the
abovementioned tintes and cireomstances, his city
office or position for the above-mentioned

purpose shall be deemed, for the putpose of this .

retirement system, to be on military leave of
" absence without compensation during the above-

specified period of fime, during which he is -

absent, which is to be included, as above
-prescribed, in the definition of such person's

“service”; and such person’s membership in this- - -

© system, during such perlod. of time, shall be
deemed suspended as provided in Part 11 of this
chapter, It belug the intention that, anything
hereinabove to the contrary notwithstanding, the
suspension and other provisions of Part 11 shall
still apply in the above situation,
Any abovementioned person who shall have
made any eontributions o the retirement system
for any abovementloned periods of absence
occurring in or after-December 8, 1941, shall be

reimbursed from the retirement fund the amount.

of contributions so made by
of absence,
(Prior code § 2903.151a.)

him for such periods
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3.36.625 Compliance with USERRA andg the
HEART Act, . _
Effective December 12, 1994, notwithstanding
any other provision of the retirement system law,
contributions, benefits and service credit with
“yespect to qualified military service are governed
by Section 4 14(u) of the Internal Revenue Code
and the Uniformed Services Employment and
Reemployment Rights Act of 1994,
Effective with respect to deaths occurring on or
after Janvary 1, 2007, while a member is
performing qualified military service (as defined
in 38 U.S.C. 43), to the exient required by
Section 401(a)(37) of the Internal Revenue Code,
‘stirvivors of a member in the retirement plan, are
entilled 1o any additional benefits that the
retirement plan would provide if the member had
resumed employment and then died (as a non-
service connected death) that aré contingent on
the member's death while employed. In any
event, a deceased member's period of qualified
military service must be counted for vesting
- purposes, but such period of service shail not be
_counted for benefit acerual purposes.
Beginning January 1, 2009, 1o the extent required
Section 414(u)(12) of the Internal Revenue Code,
an individval receiving a differential wage

A,

payment (as defined under Section 3401()(2) of * -

the Internal Revenue Code) from an employer
shall be ireated as employed by that employer,
and the differential wage payment shall be treated
as compensation for purposes of applying the
limits on annual additions under Section 415(c) of
the Internal Revenue Code, This proviston shall
be applied to all similarly siluated individuals-in
a reasonably equivalent manner,
{Ord. 28886.) ‘

3,36.630 Credif for holidays, sick leave,
vacation, or leave of absence.
Except as otherwise provided in this chapter, in
computing the service with which a member is entitied
to be credited under this chapter, time during which

- the member is excused from working because of
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holidays, sick leave or disability leave during which
be receives compensation under Section 3.12,010,

vacation or leave of absence during whick he
continues to receive full monthly compensation, shall
be included; provided, however, that the time during
which a person is retired for service or disability shall
not consfitute service as said term is used in this
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chapter, and no person shail be entitled to credit with
service for or during such time,
(Prior code § 2903.152.}

3,36.640 Suspensions. . ‘

Time, occurring after the effective date of this
chapter, during which a member is temporarily
suspended from city service for misconduct,
incompetency br failure to perform his duties under or
observe the rules and regulations of the department or
- office in which he is employed, shall be credited to

such member as service, provided and upon condition
that such member, or his surviving spounse. child or
children or estate, shall contribute and pay into the
retirement fund, for such time, on or before the
- sixtieth day from and after the date he returns to duty,
or the date he resigns or is discharged or dies if he
does not return to dufy, any and all contributions

which he would have been required to pay into dr |

_contribute to the said fimd during such time if he were
not suspended but was still actively employed for full
cornpensation in the position from which he was
temporarily suspended, together with an additional
amount equal to what the city would have contributed
for and during such time, because of his service
during such time, if he had not been suspended. If
such member shall return to duty, the abovementioned
contributions shall be deducted, with or without his
consett, from his salary. In no event shall a member
“be credited with more than thirty days' service for any
one suspension, nor more than forty-five days’ service
for all suspensions in any one year, ‘
{Prlor code § 2903.156.) '

3,36.650 Exclusions - Part-time service.
. The word “service”, as used in the chaptér, does
not and shall not be deemed to include any service

rendered on @ part-time basis. Anemployee is serving -

on a pari-time basis-when he engages in his duties for

less time than Is required of employess serving on a.

_ full-time basis, even though he is subject to call at any

or all times, :
(Prior code § 2903,153.) -

3.36.660 Exclusions - Service performed on
nommeonthly basis.

"The word “setvice”, asused in this chapter, does

not and shall not he deemed to include any service
rendered or paid for on a per diern, per hour or any
other basis other than a monthly basis, even thouglh
the person rendering such service may be subject to
call at any nr ali times, '

(Prior code § 2903.154.)
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3,36.670 Excluslons - Absence without
compensation,

Except as otherwise provided in Section
3,36.640, and except for disability leave of absences
for which compensation js paid under Section
3.12.010, time during which & member is absent from
city service without full monthly compensation,
jncluding, but not by way of limiiation, leaves of
absence without full monthly compensation and-
layoffs, shall not be allowed or credited to a member
in computing service, ‘

(Prior code § 2903.155.)

3.36.680 Exclusions - Time on refirement.

~ Except as may be otherwise expressly provided
elsewhere in this chapter, time during which a person
is on retirement for service or for disability shall not
be allowed or credited to a member in computing
service. '
(Prior code § 2903.157.)

3.36.690 Credit In two retivement systems.

The word “service”, as used in this chapter shall
not include any service for which a member receives
any credit under any other retirement system nr plan
supported wholly or in part by any funds of the City

. of San José. _

(Prior code § 2903.158.)

3.36,700 Maximum annual credit.

* Ctedit for mor¢ than twelve months of service
shall not be allowed for service rendered in any
calendar or fiscal year,

(Prinr code § 2903.159.)

3.36,710 Reentry into police or fire deparfment
) after withdrawal or repayment of
contributions-« Option for prior
service credit,
A. DExcept as provided in this Section 3.36.710 and
. in Sections 3.36.7135 and 3.36.3030, no person
who, for any reason whatsoever, has withdrawa
or has been paid, or withdraws ot is pald, his o
her accumulated contributions in the retirement
fund pursuant to the provisions of this chapter or
of Chapter 3.32 of this code, and who
subsequently is reemployed in the police
department or fire department of the city and
becomes a member of this plan, shall be entitied
to or be given credit for any service rendered by
hine or het print o such reemplnyment, to witich
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credit he or she might otherwise be entitled under
the provisions of this chapter,
Upon any person becoming a member of this
plan because of reemployment. in the- police
department or fire department of the city, the
retirement board shall cause written notice to be
personally delivered or mailed to such-member,
informing such member of his or her rights under
this section. If such notice is personally
delivered, the person delivering such notice shail
forthwith file with the secretary of the retirement
board a declaration attesting to the time and place
of such delivery. If mailed, such notice shall be
sent by certifled mail, return receipt requested, to
such member at the latest address as shown in the
records of the human resources department of the
city. o
Except as provided in Subsection I, below, if the
member  wishes to have such prior service
credited to him or her, the member shall file a
written notice of election to redeposit with. the
secretary to the retirement board within ninety
days from and after the date that writien notice of
rights under this section is personally delivered
or deposited in the mail to the member, and no
later. If the member does not file the notice of
election to redeposit within such time, the
member shall be deemed to. have elected not to
have such prior service credited to him or her,

The member shall not be entitled to prior service

credit unless the member redeposits and pays into

the retirement fund: _

I Al of the accumulated contributions
previously withdrawn by or returned to said
member; plus : -

2. Interest on the accumulated contributions at
the'rate of two percent per year from the

date said contributions were withdzawn by -

or paid to said tnember. to the date the

member repays such contributions to the .

retirement fund,

.~ Subject to any limits on annual contributions

imposed by Section 415 of the Internal Revenue

Code, any member who elects to have prior

service credited to him or her shall redeposit and

pay into the retirement fund the moneys specified

in Subsection D, or Subsection I,

1. Inone lump sum within sixty days from and
after the date the member files with the
sceretary of the retivement board the notice
of election to redeposit; or
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2. For elections made on or before January 31,

2011, in monthly or biweekly installments,

paid pre-tax over a period of time not to
exceed eight years; or '

3. For elections made on or after Febrary 1,

2011, in monthly or biweekly instaliments,
paid post-tax over a period of time not to
exceed eight years; or )
4, A combination of a lump sum and
installments. _ '
Any member electing to pay the contributions in
instaliments or to make the Ivmp sum payment by
pre-tax payroll deduction on or before January
31, 2011 shall execute a binding irrevocable
payroll authorization form authorizing the
payment of the required contributions by payrol!
dedyction, The payroll authorization form shall
be filed with the director of finance. o
The election to redeposit accumulated
contributions in the retirement fund and the
authorization to redeposit by payroll- deductions
shall be irrevocable. During the time the

- drrevocable election’ is in effect, no direct

payments from the member to the retirement fund
shall be made by the member or accepted by this
plan. Co- '

. Amy member electing to- pay contributions in

installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011
shall execute a payroll authorization form
authorizing the ypayment of the required
contributions by post-tax payroll deduction. The
payroll authorization form shall be filed with the
director of finance, Such election executed on or
afier February 1, 2011 shall be revocable.
During the "time the revocable election -is in

. - effect, the member may make additional direct
- payments to the retirement fund for the purchase

of such service credit,

. .All contributions under-Subsections E.2, and B.

shall be treated as- pre-tax -salary reductions
pursuant to Internal Revenue Code Section
414(h)(2). - ,

On or after July 1, 2006, if a member who is

-employed in the police department wishes to have

such prior service credited to him or her, and the
member does not otherwise qualify under this
Section 3,36,710, the member shall file a written
notice of election to redeposit with the secretary
to the retirement board and, prior to his or her
retirement, shall redeposit and pay into the
retirement fund: '
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1, All of the accumulated contributions
previously withdrawn by or returned to said
member; plus i

2.. An amount equal to the interest that would
have been earned on the accumulated
contributions, at the actual rate earned by
the retirement plan, as of the date the
member files the election to redeposit if the
contributions had not been withdrawn by or
reiurned to the member; plus ©

3, Interest on the unpaid balance of all such
moneys, at the actuarially assumed intercst
rate, from the date the member files the
election to redeposit to the date all such

moneys are fully paid into the retirement  B.

fund,
J.. ¥ a member elects to redeposit and pay the
moneys specified in Subsection D. or Subsection
1. above, and subsequently does redeposit ail .
such moneys as provided in this section, such

“member shall be credited under this plan for ail C.

the service for which he ox she lost credit upon
the withdrawal or retarn of the accumulated
“contributions. '
K. If a member elects to redeposit and pay the '
" moneys specified in Subsection D. or Subsection
I, above, but fails to complete the redeposit,
then:
1. If the failure to complete the redeposit is
because of death of the member, while a
member of this plan but prior to retirement,

withdrew or was paid his or her accumuiated
contributions and was subsequently. resmpioyed
in the.police department or fire department of this
city and who failed to elect fo have prior service
credited to him or her, may make such election
by filing with the secretary of the retirement
_board on or before August 30, 1985, and no
later, a written statetnent declaring such election
and by redepositing and repaying all accamulated

* contributions previously withdrawn by or paid to

said member, together with interest theyeon as
provided in Subsection D. of Section 3.36.710,
within the time and in the manner provided by -
the retirement board. -

If such member does not file such statement on
or before August 30, 1985, or does not redeposit
and repay said moneys within the time and in the
manner provided by the rétirement board, said
member shall be deemed ta have elected not o
have prior service credited to him or her,

To be eligible for the plection provided in this
Section 3.36.715, sach member must be a
member of this retirement plan on the date he or
she files sald writfen statement with the secretary
of the retirement board. No prior service shall be
credited fo any person who, on the date said
written statement Is filed with the secrefary, s
not or was not a member of this retirement plan”
because of refirement or because of termination
or suspension of membership under the
provisions of this Code, '

the member shall be credited with the  (Oxd, 26005.)

amount of service which is determined by

the board to be attributable to the amountof  3.36.717 - Service credit for time on unpaid leave

accumulated contribitions redeposited as of

the date of the member's death. A.

2. If the fatlure ta complete the redeposit is for
any reason other than the death of the .-
member prlor to retirement, any amounts
redeposited pursuant to the election provided .
by this section shall be credited 10 the

member's accumulated normal contributions B.

account but the member shall receive no
credit for any service lost because of the
previous withdrawal or retmrn of
' contributions, :
(Prior code § 2903.160; Ords. 22017, 26005, 28030,
28886.)

3.36,715 Speclal window period for repurchase
of prior service credit.
A. Notwithstanding the provisions of Subsections B.
. and C. of Section 3.36.710, any member who

: 208.a
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-of absence,

Subject to the conditions, limitations and
requirements of this Section3.36.717, on or after
July 1, 2006, a member of this plan who is
employed in the police department may purchase
service credit in this plan for eligible time on
unpaid leave of absence. -

For the purpose of this scetiofi, “cligible time on
unpaid leave of absence” means time for which

* the member was on leave of absence from his or

fher employment in the police department and for

which the member received no eompensation

from the city, but does not include:

1. Any time prior to the date the person first
became a member of this plan; o

2. Time in milltary service that would
otherwise be eligible for service credit under
any other provision of this plan;

SJRJN000266



§ 3.36,717

3. Time for which the member receives any
service credit in a reciprocal system (as
described in Part 16 of this chapter); or

4. Any time for which the person was absent
from service because of suspension or other
disciplinary action,

C. In‘the event there is any dispute regarding a

member's eligibility to purchase service credit for

ellgible time on unpaid leave of absence, the

contributions required, or the amount of service

{o be credited to a member, the board shall

determine the issue based on the relevant
- information presented to the board,

If 2 member wishes to purchase service credit for

lime on unpald leave of absence, the member

shail file a written notice of election to purchase

2011 S-18

such service credit with the secretary to the  F.

retirement board and shali submit to the secretary

an amount of money determined by the secretary

to be the cost of the actuarial services necessary

to determine the cost of the additional benefits to

be purchased. In addition, prior to his or her

retirement, the member shall pay ‘into the

retirement fund the full cost of any and all
addifional benefits that accrue 1o the member and
_the member's survivors as sz result of the.
purchase of service credit for time on unpaid

leave of absence, as follows:

1. The cost of the additional benefits shall be
actuarially determined as the difference
between (@) the value of the benefits
caleulated - including service credit for the
time on unpaid leave of absence and (b) the  G.
vaiue of the benefits caloulated without
service credit for the time on unpaid Jeave
of absence,

2. The cost of the additicna benefits shail be .
determined using the interest rate and life - .-
expectancy tables used in determining the
actuarial equivalemts of the optional
settletnents provided under Part 9.5 of this
chapter,

3. The cost of the additional benefits shall
Include any cost-of-living-adjustments
provided under Chapter 3 .44,

4, Ifthemember elects the jnstallment payment  H.
option described below, member shall also
pay interest on the outstanding— bajarce at the

: actuarially assaumed interest earnings rate.

. Subject to any fimits on anmal contributions I,
imposed by Section 415 of the Internal Revenue
Code, any member who elects to purchase
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service credit for unpaid leave of absence shall
pay into the retirement fund the moneys. specified

" in Subsection Dt

1. Inone jump sum within sixty days from and
after the date the member files with the
secretary of the retirement board the election
1o purchiase service credit; or

2. On or before January 31, 2011, in monthly
or biweekly msta]lments, paid pre-tax over
a period of time not to exceed mght years;
or

3. Onorafier Febtjua_ry 1, 2011, in monthly or
biweekly installments, paid post-tax over a
period of time not to exceed ejght years; or

4. A combination of a Jump sum and
installments,

Any member electing to pay the coniributions

required by this Section 3.36.717 in installments

or to make the Jump sum payment by pre-tax

payroll deduction on or before January 31, 2011

shall execute- a binding irrevocable payroll

authorization form authorizing the payment of the

- required contributions-by payroll deduction, The

payroll authorization form shajl be filed with the
director of finance. The election to puxchase
service credit for time on unpaid leave of sbsence

‘and the authorization fo redeposit by payroil

dedyctions shall be itrevocable, During the time
the irrevocable election is in effect, no_direct

payments from the member to the retirement fund

shall be made by the member or accepted by this

plan. -

Any member electmg o pay contributions in

instaliments or to make the lump sum payment by

payroll deduction on or after February 1, 2011

shall execute a payroll authorization.. form

authorizing the payment of the required

- contributions by-post-tax payroll deduction, Fhe

payroll authorization form shall be filed with the
director of finance. Such election executed on or
after February 1, 2011 shall be revocable.
During the time- the revocable election is in
effect, the member may make additional djrect
payments {o the retiement fund for the purchase
of such service credi.

All contributions under Subsections B.2, and F,
shall be treated as pre-tax salary reductions
pursuant to Infernal Revenue Code Section
414(h)(2).

If a member elects to purchase service credit for
unpaid leave of absence and pay the moneys
specified in  Subsection D, above, and
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subsequemly does pay all such moneys as
pmv:ded in this section, such member shail
recelve service credit under this plan for the time
on unpaid leave of absence,

1. 1f a member elects to purchase service credit for
time on unpaid leave of absence and pay the

moneys specified in Subsection D., but fails to
complete the payment because of a separatmn
fromeity service whether by reason of retirement
or death or otherwise, then the member shall be
credited with the amount of service that is
determined by the board to be attributable to the
amount of money paid as of the date of the
member's separation from city service. -

K. Under no circumstances shall the service credit
for time on unpajd leave of absence be inchuded
in the determination of service credit for
qualification for medical benefits provided under

Part 14 of this chapter or for the qualification for

dental benefits provided under Part 15 of this
chapter. ' '
(Ords, 28030, 28886.)

-Part 5.5
BENEFITS GENERALLY
Scctions:

-3,36,730  Beneiit limitations,

3.36.735 Compensation limitation,

3.36.740  Service eredit eligibility under -
plan-approved domestic relations
orders. .

3,36.745  Benefit clarifications.

3.36,746  Minimum distributions.

3.36.747 Vesting, :

'3.36.730  Benefit limitations.

A. General. Notwithstanding any other law, the
benefits payable to aiy person who becomes-a
member of this plan on or after Janunary 1, 1990,
shall be subject to the limitations set forth in
Section 415 of the Internal Revenue Code as
apphcable to governmental plans and as set forth
in this Section 3.36.730,

B. Prior io Janpary 1, 1990. Notwithstanding any
other law, the benefits payable to any person who
became a member of this plan prior to Januaxy 1,
1990, shail be limited as provided in Section
415(b)(10) of the Internal Revenne Code to be no
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less than the accrued benefit of the member
determined without regard to any, benefit
increases pursuant to any-amendment of this plan
adopied after October 14, 1987.

Participation in other qualified plans: aggreganou
of Bmits, The 415(b) Hmit with respect io aty
member who at any fime has been a member in
any other defined benefit plan as defined in
Section 414(j) of .the Internal Revenue Code
maintained by the member's employer in’ this
plan shall apply as if the total benefits payable
under all such defined benefit plans in which the

member has been a member were payable from =~ -

one plan.

D. Bas;c 415(b) limitatton.,

1. Before January 1, 1995, a member may 1ot
receive an annual benefit that exceeds the
limits specified in Section 415(b) of the
Internal Revenue Code, subject to the
applicable adjustmenis-in that section, On -

~and after January 1, 1995, a member may
not receive an annual benefit that exceeds
the dollar amount specified in Section
~ 415()1)(A) of the Internal Revenue Code

i subject to the applicable adjustments in

. Section 415(b) of the Internal Revemie Code
and subject to any additional limits that may

5 be specified in the retirement system, Inno-

' “gvent shall a member's benefit payable
under the plan in any limitation year be
greater than the limit applicable at the
annuity starting date, as ineréased in
subsequent years pursuant to Section 415(d)
of the Internal Revemue Code and the
regulations thereunder.

2. Por purposes of Section 415(b) of the
Internat Revenue Code, the “annual benefit”,
means a benefit payable annually in the form
of ‘a strajght life anniity (wlth no ancillary
benefits) without regard to the benefit
attributable fo after-tax employee
contributions {except pursuant to Section
415(n) of the Internal Revenue Code) and to
rolffover contributions (as defined in Section
415(b)(2)(A) of the Internal Revenue Code).
The - “benefit atiribuiable” shall  be
determined in accordance with treasury
regulations.

E Adjustments Lo basic 415(b) Iimitation for form

of benefit.
1. Ifthe benefit under the plan is other than the
form specified in Subsection D.2., then the
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benefit shail be adjusted so that it is the
equivalent of the anmual benefit, nsing
factors prescribed in treasury regulations.

If the form of benefit without regard to the
antomatic benefit increase feature is not a

straight life annuity or a qualified jointand . - -

© survivor annulty, then the preceding
sentence is applied by either reducing the
Section 415(b) of the Internal Revenue Code
limit applicable at the annuity starting date
as specified in Subsection ¢. below, or

adjusting the form of benefit to an

actuarially equivalent amonnt (determined
using the assumptlons specified in Treasury
Regulation Section 1.415(b)-1{c)(2)(il)) that
takes into account the additional benefits

. under the form of benefit as follows:

& For a benefit paid in a form to which
Section 417(e)(3) of the Internal
Revente Coxde does not apply (i.e., a

monthly benefit), the actuanaliy .

eqmvalent straight life annuity Lenefit

that is the greater of

i.  The annual amount of the siraight
life annuity (if any) payable to the
member under the plan
commencing at the same annujty
starting date as the form of benefit
to the member; or

i,  The annual amount of the straight
life annuity commencing at the
same annuity starting date that has
the sarne actuarial present value as
the form of beneflt payable to the
member, computed nsing a-five
percent interest assumption (or the
applicable statntory interest

assumption) and (i) for years prior- -

to January 1, 2009, the applicable

mortality tables described in .

Treasury . Repulation. Section
1.417(e)-1{d)(2) (Revenue Ruling
2001-62 or any subsequent
revenue ruling modifying the
applicable provisions of Revenue
Rulings 2001-62), and (i) for
years after December 31, 2008,

the applicable mortality tables |

described in Section 417(e)(3)(B)
of the Internal Revenue Code
{Notice 2008-85 or any subsequent
Internal Revenue Service guidance
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implementing Sectiond4 17{e)}(3)}(B)
of the Internal Revenue Code);

For a benefit paid in a form to which

Section 417(e)(3) of the Intermal .

Revemue Code applies (i.e., a lump

- sum benefit}, the actuarlally- equivalent

straight life annuity benefit that is the
greatest of:

i

H,

it

‘The annval amount of the straight
life annuity commencing at the
annuity stariing date that has the
same actuarial present value as the
particular form of benefit payable,
computed using the interest rate
and mortality table, or tabular
factor, specified in the'plan for

actuarial experience; :
The annual amounnt of the straight
life anmuity commencing at the
anpuity starting date that has the
same aciuarial present value as the
particular form of benefit payable,
computed usmg a five and one-

half percent interest assumption

{or the applicable statutory Interest .
assumption) and (i) for years prior

to Januaty 1, 2009, the applicable

morlality table for the distribution -
under Treasury Regulation Section
1.417(e)-1{(d)(2} (the mortality
table specified in Revenue Ruling
2001-62 or any subsequent
revenue ruling modifying the
applicable provisions of Revenue
Ruling 2001-62}, and (it) for years

" after December 31, 2008, fhe

applicable mortality tables
described in-Section 417(e)(3}(B)

“of the Internal Revenne Code

{Notice 2008-85 or any subsequeat
Intemal Revenne Service guidance
implementing Section417(e)}(3)(B)
of the Internal Revenue Codg); or
The annual amount of the straight
life annuity commencing at the

. annuity starting date that has the

same acfuarial present value as the
particular form of benefit payable
(computed using the applicable
interest rate for the distribution
under Treasury Regulation Section
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1.417(e)-1(a)(3) (the thirfy-year
Treasury rate (prior to January 1
2007, using the rate in effect for
the month prior to retirement, and
on and after January 1, 2007,
using the rate in effect for the first
day of the plan year with a one-
year stabilization period)) and (i)
for years prior to January 1, 2009,
the applicable mortality rate for
the distribution under Treasury
Regulation Section
1.417(e)-1(d)¥2) (the mortality
table specified in Revenue Ruling
2001-62 or samy subsequent
revenue ruling meodifying the
applicable provisions of Revenue
Rufing 2001-62), and (ii) for years
after December 31, 2008, the
applicable mortality * tables
described in Section 417(e)(3)(B)
of the Imlernal Revemie Code
(Notice 2008-85 or any subsequent
Internal Revenue Service guidance
implementing Section 417(e)(3)(B)
of the Internal Revenue Code),
divided by 1.05.

-¢. Theactuary may adjust the 415(b) limit
at the annuity starting date in
accordance with the above Subsections

_ a.and b, )

F. Benefits for which no adjustment of 415(b) limit
is required. For purposcs of this section, the
following benefits shall not be tiken [nto account
in adjusting these limits:- .
1. Any ancillary benefit which is not directly

related to retivement income benefits; '
. 2. That portion of any joint and survivor

annuity that constitutes a qualified joint and

survivor annuity; ,

3,  Any other benefit not required under Section

415(b)(2) of the Internal Revenue Code and
treasury regulations thereunder to be taken

into account for purposes of the limitationof - - 1.

Section 415(b)(1)-of the Internal Revenue
Code.
G. Other adjustments in 415(b) limitation.
I. In the event the member's retirement
. benefits become payable before age sixty-
“two, the liniit prescribed by this section shail
te reduced in accordance with treasury
regulations pursuant to the provisions of
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Section 415(b) of the Infernal Revenue
Code, so that such limit {(as so.reduced)
equals an annual straight life benefit (when
such refirement income benefit begins)
which is equivalent to a one hundred sixty
thousand dollar (as adjusted) annual benefit
beginning at age sixty-two,

In the event the member's benefit is based
on at least fifieen years of service as a full-
fime employee of any police or fite
department, on fifieen years of military
service, or on any combination of these two
types of service, the adjustments provided
for in Subsection 1, above shall not apply.
The reductions provided for in Subsection 1. .
above, shall not be applicable to pte-
retirement  disability benefits or pre-
retirement death benefits.

v

- H. Less than ten years of service adjustment for
415(b) limiiations. The maximum relirement
benefits payable fo any member who has
completed less than ten years of participation
shall be the amount determined under Subsection
D, multiplied by a fraction, the numerator of
which is the number of the memberx's years of
service and the denominator of which Is ten, The
reduction provided by ihis subsection cannot
reduce the maximum benefit below fen percent,
The reduction provided for in this subsection
shall not be applicable to pre-retirement disability
benefits or pre-retirement death benefits.

Ten thousand dollar limit. Notwithstanding the
foregoing, the retirement benefit payable with
respect to a member shail be deemed not to
exceed the 415 Jimit if the benefits paysble, with
respect to such member under this plan and under
all other quatificd defined benefll pension plans

- - to which the member's employer contributes, do

not exceed ten thousand dollars for the applicable

, limitation year and for any prior limitation year

and the employer has not at any time maintained -
a qualified defined contribution plan in which the
member participated.

Effect of COLA without a lump sum component
on 415(b) testing. Bffective on and after January
1, 2008, for purposes of applying the limits
under Section 415(b) of the Internal Revenue |
Code (the “limit"} to a member with no Iomp
sum benefit, the following shall apply:

A member's applicable limit shall be applied
to the member's annual benefit in the
member's first limitation year without
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regard to any cost of living adjustments
under Section 3.44.150;

2. ‘To the extent that the member's annual

benefit equals or exceeds the limit, the
- member shall no longer be eligible for cost

- of living increases until such time as. the .. ..

benefit plus the accumulated inereases are
less than the fimit; and ‘
3. Thercafter, in any subsequent Himitation

year, a member's annual benefit, including

any cost of living increases under Section
3.44,150, shall be tested under the then
applicable benefit lmit, including any
adjustment to the Section 415(b)(1)(A) of
the Internal Revenue Code dollar imit under
Section 415(d) of the Internal Revenue
-Code, and the regulations thereunder.

. Reduction of bencfits priority, Reduction of
benefits and/or contributions to all plans, where
tequired, shall be accomplished by first reducing

the member's benefit ynder any defined benefit
plans in which the member participated, such
reduction to be made first with respect to the plan

in which the member most recently accrued

benefits, and thereafter in such priority as shall

be determined by the plan and the plan -

administrator .of such other plans, and next, by
reducing or allocating excess forfeitures for
defined contribution plans in which the member
participated, such reduction to be made first with
respect to the plan in which the member most
recently accrned benefits and thereafter in such
priority as shall be established by the plan and the
plan administrator for such other plans provided,
however, that necessary redyctions may be made
in a different manner and priority pursuant to the
agreement of the plan and the plan administrator
of all other plans covering such member.

Notwithstanding Subsections A. and B. above, in .
_ the event Section 415 of the Internal Revenue.

Code is repealed, amended or qualified, by
statute " or otherwise, fo permit all or any
members of this plan or such members'
beneficiarles to receive benefits -that are not

_subject to the limitations set forth in Section 415,

then immediately thereupon, such benefits shall
be paid to such members or their beneficiaries,

Sectlon 415(c) Hmitations on contributions and -

other additions. Afler-tax member contributions
or other ammual additions with respect to a
member may not exceed the lesser of forty
thousand dollars (as adjusted pursuant to Section
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415(d) of the Internal Revenue Code) or one
hundred percent of the member's compensation.
Annual additions are defined to meéan the sum
(for any year) of employer contributions to a
defined contribution plan, member contributions,
and forfeitures credited to a member's individual
account. Member contributions are determined
without regard to picked-up employee
contributions that are paid to the retirerent
system. ‘

“Compensation” for purposes, of this section,
subject to annual Hmits under Section 401(a){17) of -
the Internal Revenue Code, shall be as defined under
Treasury Regulation Section 1.4 15(c). '
(Ords. 23284, 23316, 28773, 28886.)

3.36.735 Compeusation limitation.

A. Notwithstanding any other law, cxcept as
provided in Subsection A.3 and B. below, for
any person who becomes a member of this plan
on or after January 1, 1996, the annual
compensation taken into account under this plan
shall- be subject to the limitation set forth -in
Section 401(a)(17) of the Internal Revenue Code
of 1986, as amended.

-- 1. Effective with respect fo plan years
beginning on and after Yanuary 1, 1996, and
before January [, 2002, the annual’
compensation of a plan member which
exceeds one hundred fifty thousand dollars
(as adjusted for cost-of-living increases
under Section 401(a)(17XB) of the Intemal
Revenue Code), shall be disregarded fot
purposes of computing employee
contributions to or benefits due from the
retirement plan. Effective only for the 1996
plan year, in determining the compensation

- of -an employee eligible-for consideration
under this provision, the niles of Section
414(2)(6) of the Internal Revenue Code shall
apply, except that in applying such mules, the

- term “family” shall include only the spouse
of the member atl any lineal descendants of
the employee who have not atieined age
nineteen before the close of the year,

2. Effective with respect to plan years
beginning on and after January 1, 2002, the
annual compensation of a plan member
which exceeds two hundred thousand dollars
(as adjusted for cost-of-living increases in
accordance with Section 401(@)(17)(B) of
the Internal Revenue Code), may not he
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takei info account in determining
benefits or employee contributions due
for any plan year. “Annual
compensation” means compensation
during the plan year or such other
consecutive twelve-month period over
which compensation is -otherwise
determiped wunder the plan (the
determination period). The cost-of-
living adjustment in efféct for a
“calendar year applies to . annual
compensation for the determination
period that begins with or within such

calendar year. If the determination
period consists of fewer than twelve
months, the annyal compensation limit
is -an amount equal to the otherwlse
applicable annual compensation Iimit

multiptied by 2 fraction, the numerator

of which is the number of mounths in the
short determination period, and the
denominator of which Is twelve. If the
compensation for -any prior
determination period is taken into
account in delermining a plan
member's contributions or benefits for
the current plan year, the compensation
for such prior determination period is
subject to the applicable annual
compensation limit in effect for that
- prior period. '

3. As used in this Paragraph 3., the term
“eligible member” means a person who first
became a member of the retirement plan
prior to Jamuary I, 1996. Pursuant to
Section lBZIZ(d)(S)(A) of OBRA '93, and
the regulatiors jssued under that section,

eligible members are not subject to the limits .. -

of Section 401(a)(17) of the Internal
Revenue Code, '

"B, In the event Section 401(a)(17) of the Internal

Revenue Code Is repealed, amended or qualified,
- by statute or otherwise, to relieve all or any
members of this plan described in Subsection A,
from the limitation set forth in Section

401(a)(17), then, for those members no fonger .

subject to the limitation, the annual compensation
taken info account under the plan shall be
calcnlated without such limitation,

(Ords. 25000, 28886.) -
3.36.740 Service credit eligibility under plan-

approved domestic relations orders.

A. ‘This section shall apply only in 2 case in which a

court has ordered an amount or percentage of the
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service credit of a participant fo be credited to an
alternate payec’s separate account pursuant to 2
plan-approved domestic relations order which
meets the requirements of Section 3.36.3600 of
this chapter.

Solely for the purpose of meeting the minimum
service requaremcnts for a participant’s or
eligible survivor's qualification for retirement
benefits, monthly allowances, survivors’ benefits,
medical benefits and dental benefits under this
Plan, the service credit of the participant shall be
aggregated with the service credit awarded the
aliernate payee,

‘Solely for the purpose of determining whether the

participant is eligible to retire in order that an
alternate payee may begin distribution from the
alternate payee’s separate account under Section
3,36.3630, the service credit of the participant
shall be aggregated with the service credit
awarded the alternate payee.

For the purposes of this section, the terms
“participant” and “alternate payee” shall have the
meanings set forth in Part 17 of this chapter.

(Ords. 25988, 27712.)

3.36.745 Benefit clarifications,

A,

B,

‘The purpose of the plan is to secure contributions
for the city and from employees, and to distribute °
plan assets only to members, retired members,
and their beneficiarles, pursuart to the plan's
plan of benefits and to pay reasonable expenses
of administration,

Prior to the satisfaction of all liabilities with
respect to members, former members and their
beneficiaries, 1o part of the plan’s assets or
income may beused for, or diverted to, purposes

other than for the exclusive benefit of members,
- former members,-or their beneficiaries.

In conformity with Section 410(a)(8) of the
Internat Revenue Code, forfeltures arising from
termination of employment, death, or for any
other reason will not be applied to increase the
benefits any member, former member, or *

beneflciary would otherwise have received from

the plan at any time prior to the termmatlon of
the plan.

Upon termination of the pian or upon the
complete discontinuance of contributions to the
plan, the rights of each member, former member
and beneﬁciary to benefits acerued to the date of
such termination or discontinuapce are non-
- forfeitable.

(Ords. 27768, 28886.) -
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3. 36 J46  Minimum distributions.

Notwithstanding any other prowsmn of tlus

chapter, the disiribution of a retirement allowance
shall be subject to a-good faith interpretation of the
minimum distribution rules of Section 401(a)(9) of the

Internal

Revenue Code and. the regulations

promulgated thereunder, as applicable to a
governmental plan within the meaning of Section
414(d) of the Internal Revenue Code. In addition,
payment of a member's retirement atlowance shall
commence no later than the later of the following:

A,

The April 1 following the end of the calendar
year in which the member aftains age seventy and

_ ong-half; or

SAN JOSE CODE

shall be applied as if the surviving spouse
were the plan member, or

2. If the member's survwmg spouse is not the
sole designated beneficiary, the member's
remaining interest is to be disiributed over
the life of the designated beneficiary or over
a period not exiending beyond the life
expectancy of the designated beneficiary;
and such distribution begins no later than
Decemaber 31 of the calendar year
immediately following the calendar year of
the member's death,

G. The amount of an annuity paid to a member's
beneficiaty may wnot exceed the maximum

B. The April 1 following the.end of the calendar determined .under the incidental death benefit
year in which the member refires. If a member equirement of Section 401(a)(9)(G) of the
fails to apply for rstirement benefits by the later Internal Revemue Code, and the minimum
of either of those dates, the board shall begin distribution incidental benefit rule under Treasury
distribution of ‘the monthly benefit in the form Regulation Section 1.401(a)(9)-6, Q&A-2.
provided under the applicable provision of Part 6 . The death and disability benefits provided by the
of Chapter 36. retirement system are limited by the incidental

C. The member's entire interest must be distributed benefit requirement set forth In Section
over the member's life or the Tives of the member 401(a)(9)(G) of the Internal Revenue Code and
and adesignaled beneficiaty, or overaperiod not Treasury Regulation Section 1,401-1{b)(1)(1) or
extending beyond the life oxpectancy of the any successor regulation thereto, These incidental
member, or of the member and a designated death. and disability benefits include any lump
beneficiary. sum -death benefits and any disability benefits.

D. For purposes of this section, the retirement plan As a result, the total death or disability benefits "

* . pursuant fo a qualified domestic relations order, payable may not exceed twenty-five percent of
may establish separaie benefits for a member and’ the cost for all of the members' benefits received
nonmembeor, from the retivement plan.

E. Ifamember dies after the required distribution of Notwithstanding the other provisions of this rule”
benefits has begun, the remaining portion of the: or the provisions of the treasury regulations,
member's interest must be distributed at Jeast as benefit options may continue so long as the
rapidly as under the methad of distribution befors option satisfies Section 401(a)(9) of the Internal
the member's death. Revenue Code based on a reasonable and.good -

F. If a member dies before required distribution of faith interpretation of that section.
the member's benefits has begun, the member's . . {Ords. 2’1768 28886 )--

-entire intercst must be disiributed within five

years of his death, unless it is to be distributed in ~ 3.36. 147 Vestmg.

accordance with the following rules: A, A maember shall be one hlmdred percent vested in

1. If the member's surviving spouse is the sole his or her service retirement benefit upon
designated beneficiary, the member's attaining eligibility ' for a service retivement
remaining interest in the plan is distributed bénefit under the applicable provisions of the
or begins to be distributed by December 31 retirement system,
of the calendar year immediately following A plan member shall be one hundred percent
the calendar year in which the member died vested in his or her accumulaied contributions at
or by December 31 of the calendar year in all times, -

~ which the paxticipant would have attained An affected plan meyber shalk be one hundred
age seventy and one-half, if later, and if the percent vested in his or her accrued benefit, to
surviving spouse dies before the distribution the extentt then funded, in the event the retirement
to the surviving spouse begins, this section S -
298.h
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- gystem is terminated in whole or in part or
contributions are completely discontinued.

D. For the purpose of this Section 3.36.747
“vested” shall mean the nonforfeitable right to
the benefit the member has accrued.

E. Nothing contained in this Section 3.36,747 shall.
be construed or interpreted to limit modification
of benetits, to the extent that such modification is
otherwise allowed under federal and state Jaw.

(Ord. 28886.)

Part 6
RETIREMENT FOR SERVICE
Sectionst '

Voluntary retivement for service.
Scrvice retirement for members
by reason of contract with
county of Santa Clara Ceniral
Fire Protection District,
Involuntary retivement for
service - Discretion of board.
Compulsory refirement for
service at age seventy,

Service retivement allowance -
Retirement prior to Augnst 1,
1968.

Service retirement allowance -
‘Retirement on or after August 1,
1968, or on or after January 1, .
1970, at age fifty-five or more,
but prior to February 4, 1996.
Service retirement allowance -
Retirement on oy after Fehruary
4, 1996, but prior to Febroaxy 4,
2000,

Service retivenient allowance -

3.36.750
3,36,760

3,36,770

3,36.780
3,36,790

3,36.800.

3.36.805

3.36.807

Retirement on or after Febroary .

4, 2000,

Service retivement allowance for
members employed in fire
department - Reflrement on or
after February 4, 2000.

Serviee Retirement Allowance
for Members Employed in Police
Depariment - Retivement on or
after Pebroary 4, 2000,

Service retirement allowance -
Retirement on or after August i,
1968, at age fifty to fifty-five,

3.36.808
3.36.809

3,36.810
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3.36.820  Eligibility conditions.

3,36,830 Termination of service

: retirement benefits for treason or
conviction of felony.

3,36.750 Voluntary retirement for service.

A. Prior to Aupust 1, 1968, a member shall be
retired for service, upon his written application to
the retirement board, if he has atfained fifty-five
years of age and is entitled to be credited with
twenty or more years of service. ~

B. On or after August 1, 1968, sabject to the
provisions of this chapter, a member shall be
retired for service, upon his written application to
the retirement board, if he has attained fifty years
‘of age and is entitled to he credited with twenty
or more years of service, or if he s entitled to be
credited with thirty or more years of service
regardiess of whether he has attained fifty years
of age. ,

(Prior code § 2903.175; Ord. 21686.)

3.36.760 Service retirement for members by
reason of contract with county of
Santa Clara Central Fire Proteciion
District.
Notwithstanding any other provisions of this
chapter and Chapteys 3,20 through 3.32, 3.40 and

3.44, any person who does not qualify for service

retirement under any other provisions of this chapter
and, Chapters 3.20 through 3.32, 3.40 and 3.44 and
becomes a member of this system purswant fo an
“Agreement Between the City of San José and the
Santa Clara County Ceniral Fire Protection District
Providing for the Furnishing hy City of Cerfain Fire
Services Within a Portion of the Service Area of said
Disirict”, dated August 16, 1977, shall be refired for
service, upon his written application to the retirement
board, if he has attained fifey-five years of age, and
shall be paid from the retirement fund a monthly -
allowance equal to 2.5 percent of his final
compensation fer each full year of service;
provided, however, that in no event shall his monthly

-allowance exceed a maxitwm of seventy-five

percent of his final compensation. in computing the
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amount of allowance payable, pro rata credit shall be
given for a portion of a full year. If the said person
qualifies for service retirement or is eligible for retire-
ment benefits under any other provision of this chapier
and Chapters 3.20 through 3.32,3.40 and 3.44, he or his
beneficiaties may avail themselves of such other provi-
sions at their option in place of the benefits herein
provided by this section and Sections 3.36.1260,
3.36.1350, 3.36.1360 and 3.44.140; provided, that if
sajd person is credited with less than twenty years of
sérvice at the time he wishes to retire for service or at
the time his beneficiaries are-eligible for benefits, said
person must retire under this section and receive bene-
fits pursuaat to Sections 3.36.1260, 3.36.1350, 3.36.1360
and 3.44.140.

(Prior code § 2903.175(a); Ord. 19123.)

3.36.770 Involuntary retivement foy service - Discre-
tion of boavd,

Subject to the provisions of this ' chapter, the
retivement board, on its own motion, by a vote of not
less than four-fifths of the total authorized membership
of the board, may retire a membey for service, notwith-
standing the fact that such member may not have
requested or consented to or is opposed to such retire-
ment, if such member has -attained fifty-five years of
age and js entitled to be credited with twenty or more
years of service, or if such member is entitled to be
credited with thirty or more years of service regardless
of whethér he has attained fifty-five years of age.
(Prior code § 2903,176; Ord. 21686.)

3.36.780 Compulsory retirement for service at age
seventy, '

A. Subject to the provisions of this Chapter 3.36, a
member shall and must be retited for service upon
aitaining the age of seventy years regardless of the
number of years of service for which such member
is entifled to credit. Bach such retirement shall be
effective as of the date such member attains the
age of scventy years.

B. Nothing hereinabove contaned in this section
shall be deemed to deprive a member of such
right, if any, as he may have to refite at age

seventy for disability under and pussuant to the.

provisions of the following Part 7 of this chapter if
he qualifies and is eligible for disahility retirement
wnder the provisions of said Part 7; provided,
however, that if he retires pursuant to the provi-
sions of Part 7, he shall be entitled only to such
retirement benefits as are provided hy the provi-

Supp. No. 12
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sions of said Part 7, and shall nof be entitled to any
benefits whatsoever under the provisions of this
section of this Part 6.

(Prior code § 2903.177; Oxd. 21732.)

_ 3.36.790 Service refivement allowance « Refivement

prior to’ August 1, 1968. .

Subject to the provisions of this Chapter 3.36, if a
member refired for service prior to August 1, 1968,
pursuant to the provisions of Scetions 3.36.750, 3.36.770
or 3.36.780, he shall be-paid from and after the date of
his retirement and during the vemainder of his Jifetime,
from the retirement fund, a monthly service retirement
allowanee equal to fifty percent of his final compensa-
tion. : .
(Prior code § 2903.178.)

3.36.800 Service vetirement allowance - Retivement
on or after August 1, 1963, or on or after
January 1, 1970, at age fifty-five or more,

~ but prior to February 4, 19%6. ~

A, Subject to the provisions of this Chapter 3.36, if a
member retired for service on or after August 1,
1968, but before Januvary 1, 1970, pursuant to the
provisjons of Section 336,759, 3.36.770 or 336780,
and if in addition such member had attained the
age of fifty-five years as of the date of commence-
ment of retitement, then he or she shall be paid

- from the retirement fund, from and after the date
of retirement and during the remainder of his or
her lifetime, a monthly service retirement allow-
ance equal to fifty percent of his or her final
compensation plus one and two-thirds pereent of
his or her final compensation for each full year of
service in oxcess of the first twenty years of
serviee for which the member is entitled to credit;
provided, however, that in no event shall the .
monthly service retirement allowance exceed a

. maximum of sixty-six and two-thirds percent of
the- member's final compensation. In computing
the amount of allowance payable for service in
excess of the first twenty years, pro rata credit
shall be given for a fraction of a full year.

B. Suhject to the provisions of this Chapter 3,36, if a
member retired or retires for service on or after
Jamuary 1, 1970, but before February 4, 1996, °
pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, and if, in additjon, the -
member attained or shall have attained the age of
fifty-five years as of the date of commencement of
retirement, or if the member had been entitled to
thitty years of service regardless of whether the
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D.

member had attained the age of fifty-five years,
then he or she shall be paid from the retirement
fund the following monthly service refirement
allowance:

1. From and after the date of refirement fo

September 1, 1970, the monthly service re-
tirement allowance shall be equal to fifty
percent of his or her final compensation plus
one and two-thirds percent of his or her final
compensation for each full year of service in
‘excess of the first twenty vears of service for
which the member is entifled to credit; pro-
vided, however, that in no event shall the
monthly service retirement allowance during
such period exceed a maximuom of sixty-six
and {wo-thirds percent of the member's final
compensation;, and

- 2. During the remainder of his or her Lifethme

from and after September 1, 1970, the onthly

service reticement allowanee shall equal fifty

percent of his or her final compensation plus

two and one-half percent of his or her final

compensation for each full year of service in

. excess of the first twenty years of service for

which the member is entitled to credit; pro-

- vided, however, that in go event shall the

monthly service retirement allowance during

said period exceed a maximum of seventy-

five percent of the member's ﬁual conipen-
sation,

For the purposes of this Section 3.36.800, “ser-

vice” means service performed for the eity and for

- which the member is entitled to credit under the

provisions of this chapter. "Sefvice” shall not
inchde service as an officer or employee of a
reciprocal agency which s used to qualify for
benefits pursuant to Section 3,36.3030. -

In computing the amount of allowauce payable for -

service in excess of the first twenfy years, pro rata
credit shall be given for a fraction of a full year.

(Prior code § 2903.179; Ords. 21686, 25614.) ‘

336,805 Service retivement allowance - Retivement

A,

on or after February 4, 1996, but prior to

February 4, 2000.
Subject to the provisions of this Chapter 3.36,ifa
member retired or retires for service on or after
February 4, 1996, but prwr to Februaty 4, 2000,
pursuant to thé provisions of Section 3.36.750,
3,36.770 or 3.36.780, then he or she shall be paid
from the retirement fund a monthly service retire-
ment allowance equal to two and one-half percent

Supp. No. 12

C.

SAN JOSE CODE

of his or her final compensation for each of the
first twenty years of service plus three percent of
his or her final compensation for each full year of
service in excess of the first twenty years of
service; provided, however, that in no event shall
the monthly service retirement allowatce exceed a
maximum of eighty percent of the member's final
compensation.

For the purposes of this Section 3, 36.805, “ser-
vide" means service performed for the city aud for
which the meiber is entitled to credit under the
provisions of this chapter. "Service" shall not
include service as an officer or employee of a

reciprocal agency which is used to qualify for

benefits pursuant to Section 3.36.3020.

To computing the amount of allowance payable for
service in excess of the first twenty years, pro rata
credit shall be given for a fraction of a full year.

(Ords. 25614, 26229))

A,

.

300

- 3.36.807 Service retirement allowance — Retire-

ment on or after February 4, 2000,

Subject to the provisions of this Chapter 3.36, if a
mepaber retired or retires for service on ‘or after
February 4, 2000, pursvant to the provisions of
Section 3.36.750, 3.36.770 or 3.36.780, then he or
she shall be paid- from the retirement fund a
monthly service retirement aJlowance equal to two
and one-half percent of his or bher final compen-

sation for each of the first twenty years of service
plus three percent of his or her final compensation’

for each of thé next five full years of service plus
four percent of his or ber final compensation for
each full year of service in excess of the first
twenly- -five yeats of service; provided, however,

that in no évent shall the momhly sorvice retire- -

ment allowance exceed a maximum of eighty-five
percent of the member's final compensation,

Por the purposes of this Section 3.36.807, “ser-
viee" means service performed for the city and for
which the member is entitled to credit under the
provisions of this chapter, "Service” shall not

include service as an officer or employee of a .

reciprocal agency which is used to qualify for
benefits pursuant fo Section 3.36.3020.

In computing the amount nf allowance payable for
service In excess of the first twenty years, pro rata
credit shall be given for a fractinn of a full year.

(Ord. 26229.)
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3,36.808 Service retivement allowance for members

A,

A

Supi). No. 12

emtployed in five department - Retirement

on or after February 4, 2000.
Subject to the provisions of this Chapter 334,ifa
member employed in ihe fire department retired or
retires for service on or after February 4,-2000, but
prior to July 1, 2008, pursuant to the provisions of
Section 3.36.750, 3.36.770 or 3.36.780, then he or
she shall be paid from the retirement fund a
‘monthly service retirement allowance calculated
in accordance with Section 3.36.807.

© Subject to the provisions of this Chapter 3.36, if 2

member employed in the fire department retired or

retires for service on or after July 1, 2008, pursu-

ant to the provisions of Section 3.36.750, 3.36.770

or 3.36.780, then: : :

1. If the person was credited with less than
twenty (20) years of service credit at the time
of retirement, be or she shall be paid from the
retirerhent fund a monthly service retivement
allowance equal fo two and one-half (2¥2)
percent of his or her final compensation for
cach year of service credit.

2. If the person was credited with twenty (20)
or more years of service credit at the time of
retirement, he or she-shall be paid from the
retirement fond a monthly service retirement
atlowance equal to three (3) percent of his or
her final compensation for each year of
service aredit, provided, however, that in no

“event shall the monthly service retirement
allowance exceed a maximum of ninety (90)
. percent of the member's final compensation.

For the purposes of this Section 3.36.809, "ser-

vice" means service performed for the city and for

which the member is entitled to credit under the

.provisions of this chapter. "Service" shall not

include service as an officer or employee of a
reciprocal agency which is used to qualify for

_ benefits pursuant to Section 3.36.3020.

In computing the amount of the allowance payable
for service in excess of the first twenty (20) years,
pro rata credit shall be given for a fraction of a full
year.

(Oxd. 28300.)

3.36.809 Service Retirement Allowance for Mem-

bers Employed in Police Department -
Retirement on or after February 4, 2000.

Subject to the provisions of this Chapter 3.36, if a

mentber employed in the police department refired.

or retires for service on or after February 4, 2000,

300.a

§ 3.36.809

but prior to July 1, 2006, pursuant to the provi-
sions of Section 3.36.750, 3.36.770 or 3.36.780,
then he or she shall be paid from the retirement
fund a monthly service reticement allowance cal-
culated in accordance with Section 3.36.807.

Subject to the provisions of this Chapter 3.36, if a
member employed in the police department retired

or retires for service on or after July 1, 2006,
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pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid
from the retirement fund a monthly service retire-
ment allowance equal to two and one-half (22}
percent of his or her {inal compensation for each
of the first twenty (20) years of service plus four
(4) percent of his or her final compensation for
each full year of service in excess of the first
twenty (20) years of service; provided, however,
that in-no event shall the monthly service retire-
ment allowance exceed a maximum of ninety (0)
percent of the member's final compensation.

For the purposes of this Section 3.36.809, "ser-
vice" means service performed for the city and for
which the member is entitled to credit under the
provisions of this chapter. "Service" shall not
include service as an officer or employee of a
reciprocal agency which is used to quabify for
benefits pursuant to Section 3,36.3020,

In computing the amount of allowance payahle for
service in excess of the first twenty (20) years, pro
rata credit shall be given for a fraction of a full
year. - ' o )

(Ord. 27721.)

3.36.310 Service refirement allowance ~ Retirement

A

Supp. No. 10

on or after August 1, 1968, at age fifty to
fifty-five,

If a member refires or is retired for sérvice on or
after August 1, 1968, and such member has
attained fifty years of age but has not altained
fifty-five years of age as of the date of commence-

ment of his or her retirement, then he or she shall |

be paid as a monthly service retirement allowance
from the retirement fund, from and after the date
of his or her retircment and during the remainder
of his or her.lifetime, a reduced monthly allow-
ance, as calculated pursuant to subsection B. of
this section, whenever such member meets either
of the following conditions: :
1. The member retired on or after August 1,
1968, but prior to July 5, 1992, and as of the

. date of commencement of his or her retire-

ment such member is entitled 10 be credited

with twenty or more years of service but less -

than thirty years of service; or

2. The member retired on or after July 5, 1992,

and asof the date of commencement of his or
her retirement such member is entitled to be
credited with twenty or more years of service
but less than twenty-five years of service.

301

B.

§ 3.36.810

‘The reduced monthly service retirement allowance
for a member described in subsection A. of this
section shall be calenlated and delermined as
follows: o

1.  First, there shall be determined the monthly
retirement allowance fo which the member
would be entitled if he or she were to
continue his or her employment and defer
retirement until he or she attained the age of
fifty-five years, assuming for such purpose
that such member's final compensation upon
reticement at age fifty-five were the same as
his or her compensation at the time of his or
her actual early retirement. The result is
hereinafter referred to as the member's
*unreduced allowance." .

2. Second, there shall be determined, as of the
date of the member's early retirement, the
amouni of such member's unreduced allow-
ance, assuming that notwithstanding his or
her early retirement such member does not
hecome entitled to commence drawing his or
her allowance until he or she attains the age
of fifty-five years. Such amount shall be-
deemed to be equal to that proportion of the-
members unreduced allowance which the
amount of service for which he or she is

" enlitled to credit at the time of his or her
eatly retirement bears to the amount of
_service for which he or she would be entitled
to credit il he or she were to continue his or
her employment and defer retivement until he
or she attained the ape of fifly-five years. |
The result, is hereinafter referred to as the
- member's "partially reduced allowance.” '

3. Finally, said member's partially reduced al-

lowance shall be further reduced by that

" amount which the value of such partially

" reduced allowance as deferred to age fifty-
five will purchase at the actual age of retive-
ment. The result js the reduced monthly
service retirement allowance which the mem-
ber is entitled to receive from and after the
date of his or hex early retirement.

Also; if a membef retires or is retired for service
before attaining the age of fifty-five years, any and
all death, survivorship and other allowances, ben-
efits or payments to which a person, persons or
estate may become entitled, after such member's
death, under the provisions' of Part 8 of this -
chapter shall be reduced as provided in Section
3.36.1340 of Part 8, '

SJRJN000280



§ 3.36.810

D. Notwithstanding the foregoing provisions regard-
ing reduced monthly service allowances, any mem-
ber who retires or is retired for service on or after
Aungust 1, 1968, and who is entitled to be credited
with thirty years or more of service shall not be
subject to the provisions regarding reduced monthly
service allowances regardless of age.

E. - Notwithstanding the foregoing provisions regard-

ing reduced monthly service allowances, any mem-

her who retires or is retired for service on or after
July 5, 1992, and at the time of retirement has
attained fifty years of age but has not attained
fifty-five years and is entitled to be credited for
twenty-five or more years of service but less than
thiﬂy years of service, shall not be subiect to the

- provisions regarding reduced monthly service al-
lowances,

{Prior code § 2903.180; Ords, 21686, 24092,

3.36.820 Eligibility conditions.

. No person shall be retired for service unless he is
eligible therefor under and pursuant to the above
sections of this Part 6,

{Prior code § 2903.181.)

3.36.830 Termination of service retivement benefits
for treason or conviction of felony.

Any and all service retirement allowances other-

wise payable to a person may be cancelled and termi-

" nated by the retirement board, in its sole discretion, if
‘the recipient thereof should commit freason or be
convicted of a felony. Such cancellation and termination
shail not affect survivors' benefits and death henefits set
forth in Part 8 of this chapter if such benefits would
otherwise be payable, At any time after cancellation and
termination of retirement allowances pursuant to this
section, the board may in its sole discretion pay to the
spouse andfor minor children utider the age of eighteen
of the convicted person all or any portion of the
retirement allowance which would have been payable to
the convicted person, for such periods and subject to
such conditions as the board in its sole discretion
- imposes and subject to the further right and power of the
board to cancel such payments {0 the spouse andfor
minox children at any time, in its sole discretion, withor
without notice. Such payment to the spouse or minor
_children shall not be made uniil and unless application
therefor shall have been made and the board shali have
determined that the allowance or a portion thereof is

required to provide the spouse or minor children with

necessaries of life., -
{(Prior ¢code § 2903.182; Oxd. 23807)

Supp. No. 10 » ' 302

SAN JOSE CODE

Part 7

RETIREMENT FOR DISABYLITY

Sections:” _
3.36.900  Definitions,
336,920  Siimations where member .is not
- entitled to disability retirement or
disability vetirement allowance,

3.36.930  Member not fo receive both ser-
vice vetivement and disability re-
tivement benefits, '

3.36.940  Disability retivement - On board's

~ motion,

3.36.950  Disahility retivement - By rcquest
ox application. :

336.960  Medical examinations.

336,970 - Disability retivement - Eligibility,

3.36.980 Determination as to whether dis-

" ability is service-connected,

336990 Retirvement for nonservice-con-
nected disability,

3.36.995 . Nopservice-connected dnsqulity
benefits,

3.36.1000 Retivement for service-commected
disability.

- 3361020  Service-connccted chsabxlity bene-
: fits,

3.36.1030  No deduction after Januaxy 1, 1964,
of amount of workmen's coxmpen-
sation benefits.

336.3035 Reporis of earnings from outside

. ocenpation,
3.36.1040  Deductions of recipient’s carnings

from outside occupation,
3.26.1050—3.36.1070 Reserved,

3.36.1080 Medical examination of recipients
' -- Allowance cancellation condi-
: tions,
3.36.1050 Reinstatement to duty.
3.36,1100 Refusal to accept reinstatement,
13361120  Failure or vefusal -fo. submit to
: . medical exaniination.
3.36.1130  Payment of disability allowances
2 - to constifute return and, with-
. : drawal of contributions,
3,36.114¢  Failure to reinstate récipient of a
' ~ disability allowance to duty on ces-
. sation of disability.
3.36.1150 Termination of disability refire-

ment benefits for treason or con-
viction of felony.
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3.36.900 Definitions,

A.

B.

Supp. No. 10

As used in this chapter:

*Disability,” “incapacity for the performance of
duty,” and "incapacitated for the performance of
duty," as a basis for retirement, means disability of

. @ member, shott of death, of permanenti or, ex-

tended and uncerfain duration, occuming while
such member is a member of this system, as a
result of injury or disease, which renders a person
physically or mentally incapable of assuming the
responsibifities aund performing the duties of the
posstmn then held by him and of any other
position in the same elassification of positions fo
which the city may offer to transfer him, as
determined by the retirement board, on the basis of
competent medical opimon. It does not mean or
include mere ivability to assume said responsibil-
ities or perform said duties.

1.  "Disabihily,” "incapacity for the performing
of duty," and "incapacjtated for the perfor-
mance of duty,” as a basis forretivement, also
means disability of a member, short of death,
of permanent or extended and uncertain du-
ration, occurring while such member s a
member of this system, not as a result of
injury or disease, which renders a person
mentally incapable of assuming the respon-
sibilities and performing the duties of the
position then held by him and of any other
person in the same classification nf positions
to which the city may offer to transfer him,
as determined by the retirement board on the

basis of competent medical opinion, It does .

not mean or include mere inability to assume
said respousibilities or perform said duties;
provided, however, that notwithstanding any
other provisjons of this Chapter 3.36, includ-
ing Sections  3.36.990, 3.36. 1000 and
3.36.1010, no member shall be deemed dis-
abled or incapacitated within the meaning of
this section uuless at the time such disability
‘occurs: he shell be entitled to credit for at
least ten years of service in this system.

2.  The provisions of this section shall be deemed

to cover any member of this system whose
disability or incapacity for the performance
of duty occurred on or after the first day of
April, 1968; provided that no benefits shall
be payable hereunder for any period prior o
the filing of an application for disability
retirement or prior to the date upon which the
-retirement board makes a motion pursuant to

303

§ 3.36.920

Section 3.36.940, I any person whose dis-
ability or incapacity for the performance of
duty, as said terns are defined in this section,
occurred on or after the first day of April,
1968, files or has filed an application for
disability retirement prior to the effective
date of this section, the retirement board
may, subject to other provisions nf this
. chapter, grant a disability retirement allow-
ance commencing on the date of the filing of
such application with the retiternent board.
“Nonservice-connected disability” means disabil-
ity of a member other than a "service-connecied
disability." : ‘
“Service-connected disability"” means disability nf
a member as a result of injury or disease arising
out of and in the course of such member's employ-
ment with the city.

(Prior code §§ 2903.200, 2903.200a, 2003.201, 2903.202.)

3.36.920 Situations where member Is not entitled to

A,

disability retirement or disability retire-
ment allowance. -

Anything elsewhere in this chapter to the contrary
notwithstanding, no person shall be entitled te any
disability. retirement or to any disability xetirement
allowance under the provxsnons of this chapter in -
any of the following situations:

1.  Where the person's disability occtrred before
he or she became a member of this retire-
ment systeny; or '

2.~ Where the petson's disability occurs after he
or she ceases to be a member of this retire-
nient system or after he orshe ceases to be an
employee of the city; or |

3.  Where the persnn's disability occurs while he
or she is on léave of absence from city
employment for any purpose, except ag pro-.
vided in-subsections B, and C. of this Section
3.36.920. -

4,  Where the person sepatated from Clty service
on or after February 4, 2000, the person files
an application for disability retirement on or
after September 1, 2002, and the person has -
been separated from city service for more
than one year as of the date the person's
application for disability retitement is filed
with the secretary to the board, except in the
case where the person demonstrates by a
prepondemnce of the evidencs that the dis-
ability is due to diseases andfor conditions
caused by exposore fo workplace factors
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“and/or conditions that at the time of separa-
tion from city service had no previons med-
ical basis to be considered harmful,

B. In the case of a member who otherwise satisfies
' the requirements of this chapter for a nonservice-
comnected disability retirement, subsection A. of
this Scction 3.36.920 shall not apply and the board
© may grant a nonservice-connected disability retire-
ment if the member's disability occiirs while such
person is on leave of absence for the purpose of
engaging in military or naval duty for the United
States of America in time of war or national
emergency as proclaimed by the president or
congress, The monthly retirement allowance for
such nouservice-connected disability shall be re-
duced by the amounts received by the member
pursuant to the United States Social Security Act
or pursuant to any other federal disability benefits
- ‘progtamn where such amounts are paid to the
menber because of disability incurred while on
leave of absence to engage in military or paval
daty. '

C. The provisions-of this section shall not apply
' where the person's disability occurs while such
person is on leave of absence with full cit
compensation and pay. :
(Prior code § 2903.225; Ords. 24081, 26633.)

3.36.930 Member not to receive hoth service refire-
ment and disability vetivement benefits,

Notwithstanding anything contained in this chap- .

ter to the contrary, na member who is retired for service
pursuant {o the provisions of Patt 6 of this chapter shall
be eligible for or be entifled to retitement for any
disability- or for or to any benefits ‘or allowances
pursuant to the provisions of this Part 7 while he is so
rétited for service. Any and all disability retirement

aliowances othorwise payable to a person shall cease.

and ferminate upon’ such persnn being retired for
- seTvice,
(Prior code § 2903.217)

3.36.940 Disabllity retirement - On board’s motion,

A member who is eligible to retire for disability
may be retired for disability, pursuant to and subject to
the provisions of this chapter, on the retirement board's
own motion, without a request or application therefor
being made by the member or any other person.
(Prior code § 2003.203.) .
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3.36.950 Disability retivement - By request or appli-
eatfon.

A member who is eligible to retire for disability
shall be retired for disability, pursuant to and subject to
the provisions of this chapter, by the retirement board
upon application being made therefor by any of the
following persons: ‘

A, The city manager;

B.  The head of the office or department in which the
member Is or was last employed;

C. The member, or any anthorized person on his
behalf. :
(Prior code § 2903.204.)

3.36.960 Mcdfcal éxaminatiqns.

A.  The retirement board on its own motion at any
time’ may, and upon receipt of an application for
disability retirement shall, order a medical exam-
ination of a member to determine whether the
member is disabled or incapacitated for the per-
formance of duty, and to determine whether such
disability orincapacity- for performance of duty is
a service-connected or nonservice-connected dis-
ability in those silnations where the member's
eligibility for disability retirement, or the amount
of disabjlity retirement allowance to which be or
she may be entitled, is dependent upon such
determination. Such medical examination shall be
made by one-or more physicians or surgeons
appointed by the board.

B, In addition, the member may submit a medical

report from his or her own physician or surgeon,
Whete application for disability retitement is made
by the member or on his or her behalf, a medical
report by the member’s private physician or sur-
genn shall be submitted with the application un-
less otherwise authorized by the board. The board
may require additional medical examinations, or
procure or require additional or other evidence
Dbefoxe retiring a person for disability.
(Prior code § 2903.205; Ords. 19282, 26901.)

3.36.970 Disability retivement - Eligibility,

If the medical reports and other available evidence
and information show to the satisfaction of the retire-
ment board that the member is incapacitated for the
performance of his duty, and if such member is other-
wise oligible to retire for disability pursvant to the
provisions of this ¢hapter, the bnard shall forthwith
retire him for disability.

(Prior code § 2903.206.)
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3.36.980 Determination as to whether disability is
service-connected.

If the medical examination and other available
evidence and information show to the satisfaction of the
retirement board that the disability is service-connected,
it shall so find and declare. If the medical examination
and other available information shows to the satisfac-
tion of the board that the disabilily is nonservice-
conneeted, it shall so find and declare. Such finding and
" declaration shall govermn in determining whether a
disability is service-connected or nonser vice-connected.
(Prior code § 2903.207.) -

3:36.990 Retirement for nonservice-connected dis-
ability. :

A. Subject to other provisioos of this chapter, any
member who is entitled to credit for two or more

years of service and who, during his or her

. membership iv this system, s disabled and inca-
pacitated for the performance of duty as & result of
a nonservice-connected disability, may be retired
by the retirement board pursuant-to the provisions
of this section for nonservice-connected disability,
and shall be so retired at such member's vequest,
regardless of such member's age.

B. No member disabled or incapacitated for the
performance of duty as a result of a nonsetvice-
connected disability shall be enfitled to any dis-
ability allowance or other benefits under the pro-
vislons of this retirement system if at the time such
disability occurred the meinber was entitled to
credit for less than two full years of service.

(Prior code § 2903.211; Ord. 26901.)

3.36.995 Nonservice-connected disability benefits.

A.  Subject to the provisions of this chapter, a person
who is retired for nonservice-conmected disability,
pursuant to Section 3,36.990, shall be paid from
the retirement fund while the member is incapac-
itated for the performance of duty as a result of the

_nonservice-connected disability; a monthly allow-
ance calculated in accordance with this section,

B. Amember who is entitled to credit for at least two

(2) but less than twenty (20) years of service at the
time the nonservice-connected disability occurs

shall receive a monthly allowauce equal to thirty-

two (32) percent of the member's final compensa-
tion, plus one (1) percent of said final compensa-
tion for each full year of service for which the
member is entitled to credit in excess of the first
two (2) years of service; provided, however, that
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in no event shall the total monthly allowance
exceed fifty (50). percent of the member's final
compensation.

A member who is entitled to credit for Lwenty (20)
or more years of service at the time the nonservice-
connected disability occurs shall receive a monthly
allowance as follows:

1. I such member's nonservice-connected dis-
ability retirement occurred prior to January

1, 1970, the monthly allowance shall be
equal to fifty (50) percent of such member's
final compensation.

2, If such member's nonservice-connected dis-
ability retirement occurred on or after Janu-
aty 1, 1970, but prior to Februaty 4, 1996,
the monthly allowance shall be: - )
a.  Fromand after the date of such member's

retirement to September .1, 1970, the
monthly allowance shall be equal to
fifty (50) percent of such member's
final compensation plus one and twe-
thirds {1%3) percent of said final com-
pensation for each full year of service
in excess of the first twenty (20) years
of service for which such member is
-entitled to credit; provided, however,

* that in no event shall the total monthly
disability retirement allowance during
said period of time exceed a maximum
of sixty-six and two-thirds (66%a) per-
cent of such member's final compeusa-
tion; and '

b. From and after September 1, 1970,
while so retired for disability, the monthly
allowance shall be equal to fifty (50)
percent of such member's final compen-
sation plus two and one-half (21/2) per-
cent of said final compensation foreach
full year of service in excess of the first
twenty (20) years of service for which -
such member is entitled to credit; pro-
vided, however, that in no event shail
the total monthly disability retirement
allowance exceed a maximum of sev-
enty-five (75) percent of such member's
final compensation, :

3. If such member's nonservice-connected dis-
ability retirement occurred or occurs on or
after February 4, 1996, but prior to Pebruary

4, 2000, the monthly allowance shall be
equal to fifty (50) percent of such member's
final compensation, plus three (3) percent of
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suid final compensation for each full year of
service in cxcess of the first twenty (20)
years of service for which such member is
entitled to credit; provided, however:

a.  In no event shall the total monthly
disability retirement allowance exceed
a maximum of eighty (80) percent of
such member's final compensation,-

b.  This paragraph C.3. shall not apply in
the case where the member was retired
for service prior to February 4, 1996,
was not reemployed by the city for any
period on or after Febroary 4, 1996, and
the disability retirement is a result of a
change in retirement status from ser-
vice to disability. Under such circum-
slances, the disability retirement allow-
ance shall be calculated in accordance
with paragraph C.1. or C.2,, above, as
applicable,
Except as provided in paragraph 5. or para-
graph 6. below, if such member's nonservice-
connected disability retirement occurred or
oceurs on of after Febroary 4, 2000, the
monthly allowance shall be equal to fifty
(30) percent of such metnber's final compen-
sation for up to the first twenty (20) years of
service, plus three (3) percent of said final
compensation for each of the next five (5)
full years of service in excess of twenty (20)
years, plus four (4) percent of his or her final
compensation for each full year of service in
excess of the first twenty-five (25) years of
service; provided, however: -

a. In no event shall the total monthly
. disability retirement allowance exceed
" a maximum of eighty-five (85) percent

of such member's final compensation.

b.  This paragraph C.4. shall not apply in
the case where the member was retired

for service prior to February 4, 2000,

was not reemployed hy the eity for any
period on or after February 4, 2000, and

the disability retirement js a result of a
_change in retirement status from ser-
vice to disability, Under such circum-

stances, the disability wetirement allow-

ance shall be caleulated in accordance
with paragraph C.1., C.2. or C 3. above,
as apphcable

Supp. No. 12
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With respect to those members of the plan

who are eraployed in the police department:

a.  If such member's nonservice-connected
disability retirement occurred or occurs
on or after February 4, 2000, bat prior
to July 1, 2006, the monthly allowance
shall be ealenlated in accordance with
paragraph C.A4 above.

b.  If such member's nonsemc&connected
dlsabﬂlty retirement occurred or-occurs
on ot after July 1, 2006, the monthly

.allowance shall be equal to two and
one-half (21/2) percent of his or her final
compensation for each of the first twenty
(20) years of service plus four (4)
pereent of his or her final compensation

- for each full year of service in excess of
the first twenty (20) years of service;
provided, however, that in no event
shall the monthly service retirement
allowance exceed a maximum of ninety
90 percent of the member's: final com-
pensatior.

¢.  This paragraph C.5. shall not apply in
the case where the member was retired
for service prior to July 1, 2006, was
not reemployed by the city for any
period on or after July 1, 2006, and the
disability retirement is a result of a
change in retirement status from ser-
vice to disability. Under such circum-
stances, the disability retirement allow-

~ance shall be calculated in accordance
with paragraph C.1,, C2.,.C3. or C4
above, as applicable,

With respeet to those members of the plan

who are employed in the fire department:

&  Ifsuch member's nonservice-connected
disability reticement ocourred of ocours
on or after February 4, 2000, but prior
to July 1, 2008, the monthly allowance
shall be caleulated in accordance with
paragraph C.4 above.

b, If such member's nonservice-connected
disability retirement occurred or oceurs
on or after July 1, 2008:

i If the member was credited with
less than twenty (20) years of
service credit on the date of retire-
ment, the monthly allowance shail
be calculated in accordance with

- paragraph C.4. above.
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ii. If the member was credited with
twenty (20) or more years of ser-
vice credit on the date of retire-
ment, the monthly allowance shall

- Be equal to three (3) percent of his
or her final compensation for each
year of service credit; provided,
however, that in no event shall the
monthly service retirement allow-
ance exceed a maximum of ninety
(90) percent of the member's final

: compensation. )

¢.. This parageaph C.6, shall not apply in
the case where the member was retired

- for service pror to July 1, 2008, was

not reemployed by the city for any
petiod on or after July 1, 2008, and the
disability retirement is a result of a
change in retirement status from ser-
vice to disability, Under such circum-
stances, the disability retirernent allow-
ance shall be calculated in accordance
with paragraph C.1., C2,, C.3. or C4
abnve, as applicable.

D. For the purposes of this Section 3.36.995, “ser-.

vice" means service performed for the city, and for
which the member is entitied to credit under the
provisions of this chaptern "Serviee" shall not
include service as an officer or employee of a
rec)pmcal agency which is used to qualify for
benefits pursuant to Section 3.36.3020.

E. Notwithstanding any other provision of this sec-
' tion, in computing the amount of allowance pay-

able under this section for service in excess of the -
first twenty (20) years, pro rata credit shafl be -

given for a fraction of a full year,
(Ords. 26901, 27721, 28300.)

3.36.1000 Ret’irement't’or service-connecied disabil-
| ity | '

_Subject to other provisions of this chapter, any -

member who, duting his or her membership, is disabled

and incapacitated for the performance of duty as a result

of a service-connected disability may be retired by the
retirement board pursuant fo the provisions of this
section for service-connected disability, regardless of

such member's age and regardless of such member's

number of years of service credit.
(Prior code § 2903.209; Ord. 26901.)

3,36.1020 Service-connected disability benefits.

A.  Any member retired for service-connected disabil-
ity pursuant to the provisions of Section 3.36.1000
shall thereafter be paid from the retirement fund,
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while incapacitated for the performance of duty as

a result of such disability, subject to all other

provisions of this chapter, a monthly disability

retirement alfowance in the following amount:

1. If such member's service-connected disabil-
ity retirement occurred prior to January 1,
1970, the monthly allowance shall be equal
to fifty (50) percent of such member's final
compensation. )

2. If such member's service-connected disabil-
ity retirement occurred on or after January 1,%
1970, but prior to February 4, 1996, the
monthly disability retirement allowance shall
be as follows:

a,  From and after the date of such member’s
retirement prior to September 1, 1970,
the montlily allowance shall be equal to -
fifty (50) percent of such member's
final compensation plus one and two- .
thirds (1%s) percent of said final com-
pensation for each full year of service
in excess of the first twenty (20) years
of service for which such member is
entitled to credit; provided, however,
that in_no event shall the total mnnthly
disability retirement allowance dudng
said period of time exceed a maximom
of sixty-six and two-thirds (66%3) per-
cent of such member's final compensa-
tion; and

‘b, From and after September 1, 1970,
while so vetired for disability, the monthly
allowance shall be equal to fifty (50)
percent of such member's final compen-
sation plus two and one-half (2Y2) per-
cent of said final compensation for each
full year of service in excess of the first
twenty (20) years of service for which
such member is entitled to credit; pro-
vided, hnwever, that in no event shall
the tntal monthly disability retirement
allowance exceed a maximum of sey-
enty-five (75) percent of such member’s
final compensgation,

3. If such member's service-connected disabil-
ity retirement occuyred or oceuss on or after
February 4, 1996, but prior to Febmary 4,
2000, the monthly allowance shail be equal
to fifty (50) percent of such member's final
enmpensation plus three (3) percent of said
final compensation for each full year of
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- Supp. No, 12

service in excess of twenty (20) years of
service for which such member is entitled to
credity provided, however:
~a. In no event shall the total monthly
‘ disability retirement allowance exceed
a ynaximum of eighty (80) percent of
such member’s final compensation.
b, This paragraph A.3. shail not apply in
the case where the member was retired
- for gervice prior to February 4, 1996,
was not reemployed by the city for any
period on or after February 4, 1996, and
the disability retirement is a result of a
. change in retirement status from sei-
vice to disability. Under such circum-
stances, the disability refirement allow-
ance shall be calculated in accordance
with paragraph A.l. or A.2,, above, as
applicable.
Except ag provided in paragraph 5. or para-
graph 6. below, if such member's setvice-
~ connected disability retirement occurred or
occurs on or after Pebroary 4, 2000, the
monthly allowance shall be gqual to fifty
(50) percent of such member's final cormpen-
sation, plas three (3) percent of said final
* compensation for each year of the first five
(3) full years of service in excess of twenty
(20) years, plus four (4) percent of his or her
final compensation for each full year of
sérvice in excess of twenty-five (25) years of
service; provided, however;
a.  In no event shall the total monthly
’ disability retirement allowance exceed
a maximum of eighty-five (85) percent
of such member's final compensation.
b, This paragraph A.4. shall not apply in
the case where the ruember was retired
for service prior to Yebruary 4, 2000,
was not reemployed by the city for any
petiod on orafter February 4, 2000, and

the disability retirement is a result of a

change in retirement status from ser-
vice to disability. Under such circum-
stances, the disability retirement allow-
ance shall be calculated in accordance

with paragraph A.1., A.2. or A. 3 above, .

as applicable.
With respect to_those members of the plan
who are employed in the police depariment:
a.  If suchmember's service-connected dis-
" ability retirement occurred or occurs on
or afier Febroary 4, 2000, but prior to
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July 1, 2006, the monthly allowauce
shall be calculated in accordance with
_paragraph A 4 above.

b.  If such member's service-connected dis-
ability refirement occurred or occurs on
or after July 1, 2006, the monthly
allowance shall be equal to fifty (50)
percent of his or her final compensa-
tion, plus four (4) percent of his ot her
final compensation for each full year of
service in excess of twenty (20} years;
provided, however, that in no event
shall the monthly allowance exceed a
maximum of ninety (90) percent of the
member’s final compensation.

¢.  This paragraph A.5. shall not apply in
the case where the member was retired
for service prior to July 1, 20006, was
not reemployed by the city for any
.period on or after July 1, 2006, aud the
disability retirement is a result of a
change in retirement status flom ser-
vice to disability. Under such circum-
stances, the disability retirement allow-
ance shall be caleulated in accordance
with patagraph A.l.,, A2, A3. or A4
above, as apphcable

With respect to those members of the plan

- who are employed in the fire department:

a.  If suchmember's service-connected dis-
ability retivéroent occurred or ocours on
or after February 4, 2000, but prior to
July 1, 2008, the monthly allowance
shall be calculated in accordance with
paragraph A 4 above.

b.  If such member's sexvice-connected dis-
ability retirement occurred or oceurs. on
or after July 1, 2008, the monthly
allowance shall be equal to fifty (50)
pescent of his or her final compensa-
tion; and, if the member had twenty
(20) or more years of service, an addi-
tional ten" (10) percent of $aid final
compensation, plus three (3) percent of
his or her final compensation for each
full year of setvice in excess of twenty
(20) years; provided, however, that in
no event shall the monthly service re-
tircment allowance exceed a maximum.
of ninety (90) percent of the member’s
final compensation,
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¢.  'This paragraph A.6. shall not apply in
" the case where the member was retired
for service prior to July 1, 2008, was
not reemployed by the city for any
period on or after July 1, 2008, and the

_disability retirement is a result of a.

change in retirement status from ser-
vice to disability. Under such circum-
stances, the disability retireiment allow-

ance shall be calculated in accordance’
with paragraph A.l.; A.2., A3, or A4

above, as apphcable

E. For thc purposes of this Section 3.36, 1020, “ser-
vice" means service performed for the city and for
which the member is eutitied to credit under the
provisions of this chapter. "Service” shall not

_include service as an officer or employee of a
reciprocal agency which is vsed to qualify for
benefits pursnant to Section 3.36.3020.

E  Notwithstanding any other provision of this sec-
tien, in computing the amount of allowance pay-
able under this section for service in excess of the
first twenty (20) years, pro rata credit shall be
given for a fraction of a full year.

(Pnor code § 2903.208; Ords. 23070, 25614, 26229,

26901, 27721, 28300, 23330.)

3,36,1030 No deduction after Janunary 1, 1964, of
amennt of workinen's compensation bens
efits.

Anything elsewhere in this chapter to the contrary
notwithstanding, from and after Janvary 1, 1964, the
" amount of any monthly disability retirement affowance
payable to any- person under and by virtue of other
provisions of this chapter shall be cnmputed and deter-
mined as provided by other applicable sections of this
chapter without any deduction being made because of
any provisions of this section, Nothing herein con-
tained, however, shall be deemed to authorize or require
the recomputation or increase of the amount of any
disability retirement allowance computed and paid prior
to January 1, 1964, pursuant to the provisions of this
section as it read puor to said date, it being the intent
that the present provisions of this section shall operate
prospectively as herein provided and not retroactively.

(Prior code § 2903.212.) :

3.36.1035 Reports of carnings from outside occupa-
tion.

A, Bxeeptas provided in subsecuoﬂ E., as acondition

of payment of a disability retirement allowance

from the retirement fund, a person who has been
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retired for disability shall file written statements

with the board which conform to the requitenients -

of subsection B, below. .

A recipient described in subsection A. shall file

statements as described either in subsection A.1.

or in subsection A2

1. Monthly and annual statements.

a. Within ten days after the end of each

calendar month, the recipient shall file
a monthly statement of the total income
and eamnings received by the recipient

during the reporting month from any

gainful occupation, other than service
as an officer or employee of the city,
and the sources of such income and -
earnings; and

b.  On-or before May 1 of each year, the
recipient shall file a notarized declata-
tion under penalty of per_;ury, in a form
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approved by the board, of the total

income and earnings received by the
- recipient during the preceding calendar

year, or any portion thereof, from any

gainful occupation outside city service

and the sources of such jncome and

earnings. :

Income tax refurus,

a, Instead of the statements described in
subsection A.1., the recipient may file
copies of the recipient's federal and
state income tax returns and the

_ recipient's W-2 and/or 1099 forms show-
R ing the total income and earnings re-
ceived by the recipient from any gain-
ful occupation, other than service as an
officer or employee of the city, and the
sources of such income and eamnings.
Such tax retums and forms shaill be
filed on or before the first day of May
following the tax reporting perfod,

b.  If a recipient elects to file tax retums,
the recipient shall provide written no-
tice of such election to the board not
later than the date the next monthly
statement would othervise be due,

2.

c. I a recipient elects to file tax retums,
the recipient shall file with the board a
writien statement of the recipient's pro-
jected reportable income and earnings
for each calendar year, and the sources
of such income and camings. Such
statement shall be filed on or before the
tenth day of January in the applicable
calendar year, The recipient may file an
amended statement in any case where
there is a change in the projected in-
come and eamings.

For the purposes of this section, income and
earnings shall not jnclude interest, dividends or
rent, .

If a recipient described in subsection A, fails to
furnish the information required by this section,
the disability retirement allowance shall be discon-
tinued until such time as the required information
is furnjshed. When the required information is
furnished, the disability retirement allowance shall
be reinstated and allowances withheld pending
receipt of the required information shall be paid,
less any applicable deductions, '
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This section shall not apply to any recipient of a
disability retirement allowance when either of the
following conditions js satisfied:

1. - The recipient retired for disability with at
least twenty years of service credit in this
plan; or

2, The recipient's service credit in this retire-
ment plao plus the time the recipient has
been retired for disability equals at least
twenty years,

(Ords. 24915, 26901.)

3,36.1040 Deductions of recipient's earmngs from

oufside occupation,

In any case where the recipient of a disability
retirement allowance meets the following condi-
tions, the recipient's disability retirement allow-
ance shall be reduced as provided in subsecnon B,
below:
I. . The recipient retived for disability with less
than twenty years of service credit in this
retirement plan and the sum of the recipient’s
serviee credit plus the time the recipient has
been retired for disability is less than twenty
years; and
The recipient is still mcapacatatcd for the
performance of duty; and
3. The recipient is engaged in & gainful occu-
pation other than service as an officer or
employee of the city.

During the period the recipient is engaged in

‘gainful employment, the recipient's disability re-

tiremerit allowance shall be reduced to the amount

* which, when. added to the recipient’s income or

earnings from such gainful occupation and when -

- also added to all other appleable deductions, if

any, required by other provisions of this Chapter
3.36, shall not exceed the amount of the maximum

. compensation eamable in such period by a person

holding the position whigh the recipient held at the
time ‘of retirement, or, if that position has been
abolished, the maximum compensation earnable
by a person holding it immediately prior to s
abolition. In no event, however, shall the disabjlity

retirement allowance payable for any petiod ex-
~ ceed the amount of disability retirement allowance

to which the recipient would have been entitled for
such period in the absence of this section,

For the purposes of this section, income and
eamings shall not include inferest, dividends or
rent, '
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D. Any overpayment of disability refirement allow-
ance made fo a recipient may be deducted from
future allowances payable fo the recipient or any
beneficiary of the recipient or shall otherwise be
collected from the recipient.

E. The following conditions shall apply in any case

where, pursuant to Section 3.36.1035, the recipi-

ent has elected to file tax returns in lieu of mouthly

staternents of income and earnings:

1. Reductions in disabjlity retirement allow-
ances shall be made based upon the state-
ment of projected reportable income and
camings filed by the recipient.

2. Any overpayment of disability retirement
allowance made during the applicable tax
reporting period may be deducted from fu-
ture allowances in substantially equal monthly
deductions over a period not to exceed twelve
months, If the deductions are made as pro-
vided in this suhsection E., the deductions
shall include interest on the outstanding over-

payient at the actuarial rate adopted by the

board. )
3. Any underpayment of disability retirement
allowance made during the applicable tax

teporting period shall be paid to the disabil- -

ity retirement allowance recipient in one
lump sum within thirty days of the verifica-
tion of the underpayment by the secretary to
the board, :

E  When the sum of the recipient's service credit in
this retirement plan plus the time the recipient has
been retired for disability reaches twenty years,
the deductions describéd in this section shall cease
except to the extent necessary to recover any
overpayment, , :

(Prior code § 2903.213; Ord. 24915.)

- 3.36.1050--3,36.1070 Reserved,

Editox’s note—Ord. 27768, §§ 22—24, adopted June
20, 2000, repealed §§ 3.36.1050—-3,36.1070, which

pertained to reemployment of recipient in city service in

new class of position - Deduction of earnings; refusal of
-reemployment with cily; and disability while reem-
ployed in mew class of city positions.

3.36.1080 Medical examination of recipients - Allow-
’ ance cancellation conditions.

The retirement board may at any time order and
require any recipient of a disahjlity retiremnent allow-
ance to undergo medjcal examination by the city health
officer and by one or more physicians or surgeons
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appointed or engaged by the board for that purpose at a
reasonable time and place to be determined by the
board. Upon any such recipient's applicaiion for rem-
statement to active duty, the board shall order and cause
a-medical examination to be made of such recipient by

the physicians or surgeons appointed or engaged by the

board. Any such order yoay be served upon said recip-
ient either by personal service or by depositing the same
in the United States mail, postage prepaid, addressed to
the member at his latest address on file in the office of
the sccretary of the board, at least ten days prior to the

~date upon which he is to report to the health officer,

physician or surgeon for examination. The recipient of
the disability allowance may submit a medical report by
s own physician or stxgeon. Upon the basis of such
examination, the board shall determine whether the
recipient is still incapacitated for the performance of
duty, and if it finds that he is not, it shall so declare,
whereupon, unless otherwise expressly provided elsev
where in this chapter, the disability retirement and
disability allowance shall thereupon immediately cease
and he deemed terminated.

(Prior code § 2903.218.)

3.36.1090 Reinstatement to duty.

A. X the board shall detonmine that a reciplent of a
disability allowance granted pursuant to the pro-
visions of this chapter is no longer incapacitated
for performance of duty, and if as of the date of
such determination such person is not yet fifty-

- five years of age, such person shall, subject to the
¢ivil service provisions of the city, and subject to |
the provisions of this chapter, he reinstated eithes;
1. Inthe position held by him or her at the time

retired for disability; or
2. Inanother position in the same classification
of positions as the one held by him or her at
the time he or she was retired, with duties _
- within his or her capacities. )

B. If a recipient of a disability allowance granted
pursvant to the provisions of this chapter should,
upon -attaining the age of fifty-five years, still be
incapacitated to perform the duties of the position
held by him or her at the time of retirement, and of -
any other position in the same classification of

~ positions as thé one held by him or her at the fime -
of retirement pursuant to the provisions of this
chapter, the recipient shall no longer be subject to
recall to duty. : '

C. Notwithstanding subsection B., the recipient of a_
disability allowance granted pursuant to this chap-
ter may, subject to the civil service provisions of
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the city, be voluntarily reinstated to a position in
the same classification of positions as the one held
by him. or her at the time of retirement, Upon
reinstatement from disability retirement, the dis-
ability retivement allowanee shall be canceled and
fhe person shall again become a member of this
retirement plan with credit for those years of
service for which the person was entitled at the
time-of refivement.
(Prior code § 2903.219; Oxd, 26901.)

3.36.1100 Refusal to accept reinstatement,

If, after the board finds that the recipient of a
disability allowance is no longer incapacitated for duty,
and if such person is entitled to reinstatement to duty as
provided in Section 3.36.1090, but such person fails to
report for duty upon reinstatement or tejects an offer of
reinstatement, all rights granted him by this chapter
shall thereupon be cancelled and neither he nor his
survivors shall be entitled to any benefits provided by
this chapter.

(Prior code § 2003.220.)

3.36,1120 Failure or refusal to sabmit to medieal
exainination.

If any recipient of 2 disahility retirement allow-

ance fails of refuses to submit to medical examinatioo

. or examinations as ordered or required by the refirement
board, the board may thereupon terminate said person's
disability retitement and disability retirement allow-
ance, in which eveot, subject to the following provi-
sions, such person shail have no tight to restoration to
duty under or by virtue of any provisions of this chapter,
not shail he or any of his survivors nor his estate
thergafter be entitled to any allowances- or benefits
~ under this system; provided, however, that if said
_person should apply for reinstatement of said disability.

- reliremeot within one year from and afier the date of
termination of said retiremeot, and if he should prove fo
the satisfaction of the board that his disability continues
and has not ceased, the board may reinstate said
disability retirement and disability allowance as of the
date of the otder of such reinstatement or as of such
prior date which the board should find to be hist and
reasonable; and provided further, that if said person
should die before having said disability retirement and
disability retirement allowance reinstated as aforesaid
and within one year from and after the date that the
board ferminated said disability retivement, then in that
event the surviving spouse or surviving child or ¢hildren
of said decessed person or his estate may, within said
one year from and after the date the board texminated

Supp. No. 10
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the retirement allowance, apply to the board for such

survivor's or death benefits, if any, as they would be
entitled to if the deceased person's disability retirement
had not been terminated as aforesaid, and if they should
prove to the satisfaction of the board that the decedsed
persont's original disability continued to the time of his
death, the board may grant to them such survivorship or
death allowances or benefits as they would have been

‘entitled to if the abovementioned disability retirement

had not been ferminated as aforesaid. In no event shall
said disability retirement or disability retirement allow-
ance be reinstated unless application therefor has been
made within one year from and after the board termi-
nated such retirement; and in no event shall any
survivorship allowances or death benefits be granted to
anyone pursuant o the provisions of this section unless
application therefor has been made within one year
from and after the date the board terminated said
disability relirement, -
(Prior code § 2903.223,)

3.36.1130 Payment of disability allowances’ to con-
stitute return and withdrawal of contribu-
tions.

Anything elsewhere in this chapter to the contrary
notwithstanding, the payment to and receipt by any

‘person of any disability refirement allowance or allow-

ances shall constitute and be deemed to be a return to
and withdrawal by .such person, to the extent of the

amount of such allowance or allowances 5o paid to and -

received by him, of any and all contributions theretofore
made by such petson to the retirement fund prior to the
date he was retired for disability, and the amount of
such allowance or allowances so paid to and received by
him shall be deducted from the amount of accwnulated
conitibutions in the fund which are credited to him,
Nothing herein contained, however, shall be deemed to
restrict thhe amount of disability allowances payable to
any such person-to the ainount of contxibution thereto-
fore contributed by him to the fuod, it being the intent -
that such allowaoces shall continue to be paid to such
person as provided by and subject to other provisions of
this chapter even after all contributions standing to his
credit shall have been s0 withdrawn and exhausted,

- (Prior eode § 2903.226.)

3.36.1140 Failure to reinsiate recipient of a disabil-
ity allowance to dety on cessation of dis-
ability, '

Anything elsewhere iu this chapter to the contrary
notwithstanding, if the disability for which a person has
been granted a disability retirement or disabilify retire-
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ment allowance pursuant to the provisions of this
chapter should cease, and if, in addition, such person
should be then ready, willing and able to be reinstated to
duty in and to assume and perform the respousibilities
and dutjes of the position from which he was retired for
disability and of any other position in the same class or
positions, then in that event such person shall nonethe-
less continue 10 -be deemed retited for this disability
which no longer exists and continue to be entitled to
such disability tetirement allowance, if any, as he would
be entitled to under the provisions of this chapter if the

SAN JOSE CODE

unless application therefor shall have been made and the
board shall have determinéd that the allowance or a
portion thereof is required to provide the sponse or
minor children with necessaries of life.

(Prior code § 2903.224; Ord, 23807.)

Part 8

SURVIVORSHIP AND DEATH BENEFITS

disability for wiich he was retired had not ceased, until ~ Sections:
he is rginstatc('l to duty in the‘gosi%ion from which he 3361200  Death before fcceipt of vetivement
Was retited or In any other position in the_same class or allowanee - When contibutions, -
positions, or .upul he rejecls an offer of reinstatement in full allowances and minimum pay-
any such position, or until he refuses or fails to repori to ments are payable.-
duty in any such position when requested to do so, or 3364210  Death bt payable, i of reti t
untit he becomes unable for any reason to accept whASlD.eath belore W’C?P ot relremen
reinstatement to duly in or to assume and perform the pay - When contu.b}ltmns, smaller
responsibilities and duties of the position from which he allowance and minirum benefits
was retived or of any other position in the same class of are payable. ) L
positions, whichever ié the sooner; provided, however, 3.36.1220  Death of a person while on disabil-
that nothing contained in this section shail be deemed to o Ity retirement and while reem-
deprive the retirement board of any rights which it ployed by city ~ When niot deemed
.might otherwise have under other provisions of this before receipt of pay.
chapter to cancel, terminate, suspend or reduce said 3.36.1230  Death after reccipt of refirement
retirement or retirement allowance for any reason or pay - When full allowance and
reasons other than the fact said disability has ceased. - minimun benefits are payable,
(Prior code § 2903.227.) ) ’ 3.36.1240  Death after receipt of retirement
' _ : pay - When smaller allowance and
' 3.36.1150 Termination of disability retivement ben- 'mini.mum benefits ave payable,
cfits for treason or convt)ircﬁon of felony. 3.36.1250. - gg:g}lgm death benefits - When
Any and all disability retirement allowances oth- ‘ ) e, .
erwise g.:iyabie {0 a person may be cancelled and 3‘36'12,69 Retu‘m ?f c?ntubuﬁOnls todsm tal;in

* terminated by the retitement board, in its sole discre- ;urwvmcsmo Pé;’ts mfli Wito dies be-
ton, if the recipient thereof should commit treason or be 3361270 A:gre reac] fng ‘ yrhive.
convieted of a felony. Such cancellation and termination 3.36. mount of survivorship allowanee
shall not affect survivors’ benefits and death benefits set to surviving spouse or surviving
forth in Part 8 of this chapter if such benefits would domestic partner when such is de-
otherwise be payable. At any time after cancellation and - _ terminable by Section 3.36.1270.

' termination of retirement aflowances pursuant to this 3.36.1280  Amount of survivorship allowance
section, the board may in its sole discretion pay to the ' to surviving spouse or surviving
spouse andfor minor children under the age of cighteen domestic partner when such s de- -
of the convieted person all or any portion of the. terminable by Section 3.36.1280.

- retirement allowance which would have been payable to 3.36.1290  Marriage or domestic partnership
the convieted person, for such period and subiject to of surviving spouse or. surviving
such condifions as the board in its sole digcretion domestic paxtner - When return of
determines or imposes, and subject to the further right contributions ~ and  monthly
and power of the board to cancel such payments to the survivorship allowance are pay-
spouse and/or minor children at any time, in its sole. able. )
discretion, with or without notice. Such payment to the 3.36.1295  Reinstatement of terminated allow-
spouse or minor children shall not be made untit and . ances,

. SJRJN000293
Supp. No. 10 312 )




3.36.1300

3.36.1305

3.36,1310
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3.36.1325

3.36,1330
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3.30.1350
3.36.1360

3.36.1370
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Amount of survivorship allowance
payable to smrviving child or chil-
dren.
Awmount of survivorship allowance
payable fo surviving child or chil-
dren when member had less than
twenty years service credit earned
while employed by city.
Limitation of total amount pay-
. able to surviving spouse and chil-
dren. -
Surviving children's allowances -
How paid.
Surviving children’s allowances -
Payment to custodian or trustee.
No deduction after Janunary 1,1964,
. of amount of workmen's compen-
sation henefits,
Reduction of benefits if member
retires before atiaining age fifty-
five, -
Survivoxship benefits payable where
person eligible for monthly allov-
ance under Section 3.36.760 dies
before recefving same.
Survivorship benefits payable where
person eligible for monthly allow-
ance under Section 3.36.760 dies
after veceiving same, '
Termination of allowances or.ben-
efits for freason or conviction of a
- felony.

3.36.1200 Death before receipt of retivement allow-

ance -When contributions, full allowances
and minimum payments are payable.

A, The benefits specified in this section shall be
payable in accordance with this section in cach of
the following situations:

1.

Supp. No. 10

Where a member who is entitled to immedi-
ate retirtement for service under the provi-
sions of this chapter dies on or after August
6, 1970, while a member of this plan and
before being setited for service or disability;
Where a person who is entitled to immediate
retirement for service under the provisions of
this chapter is granted a leave of absence
without full compensation and pay and such
person dies on or after August 6, 1970, while
on such leave of absence and before being
retired for service or disability;
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Where a person who has been retired for
service under fhe provisions of this chapter
dies on or after August 6, 1970, befors
recelving any service refirement allowance
or pay; -

Where.a person who has been retired for a
service-connected disability under the provi-
sions of this chapter dies on or after August
6, 1970, during the service-connected disabil-
ity retirement and before receiving any dis-
ahility retirement allowance or pay;
Where a member dies on or after Angust 5,
1970, while a member of this plan, but
before being retired. hercunder for service ox
disability, if the death arises out of and in the
course of his or her employment with the
city.

Definitions. For the purposes of this section, the

following terms shall have the following mean-

ings:
1.

“Surviving spouse" means the person to
whom the deceased person described in Sub-
seclion A. above was married at the time of
the deceased person's death and- who sur-
vives the deceased person's death and none

- pther.

"Swrviving domestic partner” means the per-
son with whom the deceased person de-
seribed in Subsection A. above, at the tine of
the deceased person’s death had established a
domestic partuership and who survives the
deceased person's death, and none other.

" "Surviving child” and "surviving children”

mean the natural or adopted chikd or children
of the deceased person described in Subsec-
tion A. above that meets all of the following

requirements;
a. Thechild survives the deceased person's
" death; and

b. 'The child is neither mamied nor a
member of a domestic partnership at
the time of the deceased person's death;
and S

¢. 'The child is uinder the age of eighteen
years at the time of the deceased person's

. death; and

d. The child is in existence or conceived
at the time of the deceased person's
death; and - . o

e, . If the child is an adopted child of the
deceased person, the adoption was com-
pleted pursuant to law prior to the
deceased person's death. ‘
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C

Contributions and Interest Payable to Sﬁrviiﬁ
ing Spouse or Surviving Domestic Partner, If
the deceased person described in Subsection A.

- above leaves a surviving spouse or surviving

domestic pariner, the surviving SpOuse or surviv-
ing domestic partner, whichever is applicable,
shall be entitled to receive and shall be paid from
the retirement fund a sum of money equal to all
contributions of the deceased person o the retire-
ment fund which have not previously been with-
drawn from the retirement fund by the deceased
Person, plus interest on the uewithdrawn contri-
butions as eamed by the fund during the deceased
person's period of aggregate service, but in no case

shall the interest be in excess of two percent per

annum,

Contributions and Interest Payable to Surviv-
ing Children Where No Surviving Spouse and
No Surviving Domestic Partner,
I Tf the deceased person deseribed in Subsee-
tion A, above leaves no surviving spouse and
no surviving domestic partner but Teaves a
~ surviving child or surviving children, the
eligible surviving child or children shall be
entifled tn receive andshall be paid from the
retirement fond a sum of money equal to all
contributions of the deceasexd persen to. the
retivement fend which have not previously
been withdrawn from the retiement fund by
the deceased person, plus inteiest on the
unwithdrawn contributions as earned by the
fund during the deceased person's period of
agpregate service, but in no case shall the
interest be in excess of two percent per
- anium, The-sum to be paid to each eligible
child shall be determined by dividing the
total amount of unwithdrawn contributioris
plus interest thereon, by the number of eli~
gible surviving children. :

2. In the event that the estate of the deceased

person establishes by appropriate court ac-

tion a legel claim fo all or any part of the

contributions and interest paid to the surviv-

ing child or children under this Subsection
D. because of the provisions of San José
Municipal Code Section 2903.250(d) as it
existed on August 6, 1970 (as originally
adopted by Ordinance No. 9506), monthly
allowances or benefits which would other-

wise be payable to any surviving child or.

surviving children under and by virtne of
Subsection G. of this section .shall be with-

Supp. No. 10
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held and not paid to such surviving child or
children until such time as the total amount
of allowances so withheld equals the total
amount which the court establishes is due to
the estate. In the event such withholding is
insufficient to pay such amount due (he
estate, the city may recover by suvit that
portion of the amount due the estate which
cannot be recovered by withholding such
monthly allowances or benefits,

Contributions and Interest Payable to Xistate
Where Therc Is No Surviving Spouse, No Sur-
viving Domestic Pariner and No Surviving

Childyen, ¥f the deccased person described in

Subsection A, above leaves no surviving spouse,
1o surviving domestic pariner and no eligible
surviving child or children; the deceased person's
estate shall be entitled to receive and shall be paid
from the retirement fund a sum of money equal to
all contributions of the deceased porson to the
retitement fund which have not previously been

withdrawn from the retirement fund by the de-

ceased person, plus Interest on the unwithdsawn
contributions as earned by fhe fund during ‘the

deceased person's period of aggregate scrvice, but

in mo case shall the interest be in excess of two
percent per annum,

Survivorship Allowance Payablé to Surviving
Spouse ox Surviving Domestic Partner. If the
deceased person described in Subsection A. above
leaves a surviving spouse or a surviving domestic

pattner, such surviving spouse or surviving domes- |

tic partner, whichever is applicable, shall be enti-
tied to receive and shall be paid from the retie-

ment fand a monthly survivorship allowance in

the amount specified in Section 3.36,1270 of this

Chapter, subject to the provisions of Subsection H.

of this section and to the following; -

1. Ifthe deceased person died prior to October
1, 1999, the monthly allowance payable to
the surviving spovse shall be paid for the
remainder of the surviving spouse's Tife.

2. Except as provided in Section 3.36.1290, and
except in the case where the deceased person
had elected an optional settlement pursuant
to Part 9.5 of this chapter, if the deceased

person died on or after October'1, 1999, biat -

priox to January 1, 2005, the monthly aflow-

ance payable to the surviving spouse shall be

paid uatil the surviving spouse marries or
dies, whichever is the earlier date, and no
. longer.
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!



Supp. No. 10

" 1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN § 3.36.1200

3. Exceptas pravided in Section 3.36.1290, and
except in the case where the deceased person
had elécted an nptional settlement pussuant
to Part 9.5 of this chapter, if the deceased
person died on or after January 1, 2005, the
monthly allowance payable to the surviving
spouse or surviving domestic partner shall be
paid unti] the surviving spouse or surviving
domestic pariner marries, establishes a do-
mestic partnership or dies, whichever is the
earlier date, and no longer,

Survivorship Allowance Payable to S_urviving
Child or Children. If the deceased person de-
scribed in Subsection A. above leaves a surviving
child or children, the eligible surviving child, or
cach of the eligible surviving children if there is
more than one surviving child, shall be entitled to
receive and shall be paid from the retirement fund,
subject to the provisions of and except as provided
. in Subsection H. of this section, until he or she

_ marries, establishes a domestic partnership, attains
the age of eighteen years or dies, whichever is the
catlier date, and no longer, a monthly survivorship

allowance in the amount specified in Section-

3.36.1300 of this chapter.

Deduciion from Survivox'ship Allowances,
1. Anything elsewhere in this section or this

patt to the contrary notwithstanding, all of .

the monthly allowances or benefits which
would otherwise be payable to any surviving
spouse, surviving domestic partner, eligible
surviving child or surviving children pursu-
ant to the provisions of Subsections K and G.
of this section shall be withheld and not paid,
to the persons who would otherwise be

entifled to the same until such time as the -

total amount of allowances so withheld equals
the total amount paid or payable to a surviv-
ing spouse or surviving dnmestic patiner of
the deceased person or to the surviving child
or children of the deceased person or tn the
estate of the deceased person pursuant to the
provisions of Subsections C., D, or E, of this
section, and the allowances so withheld shal}
never be paid to the persons who "would
otherwise have been entitfed to the same, it
being the intention that the monthly survivor-
ship allowances described in Subsections B
and G. shall not be owing or payable and
. shall not commence until such time as there
shall have elapsed from and after the death of
. the deceased person a number of months

315

equal to that number obtained by dividing
the total amount nf money which is payable
or paid to the surviving spouse nr surviving
domestic pariner of the deceased person or to
the surviving child or children of the de-
ceased person or o the estate of the deceased
person pursuant to the provisions of the
above Subsections C., D. or E. by the sum of
the monthly survivorship allowances which
would otherwise be payable to a surviving
spouse or surviving domestic partnerandto a
surviving child or children pursnant to the
provisions of Subsections F. and G. of this
section. By way of explanation, if the de-
ceased person should die leaving a surviving

‘spouse or surviving domestic pariver and

surviving children, and if the amount pay-
able to the spouse or domestic partner pur-
suant to the provisions of Subsection C, were
nine hundred dollars and the monthly amount
payable to the spouse or domestic pariner

“pursuant to Subsection E._were two hundred

doliars and the amount payable to surviving
¢hildren pursuant to Subsection G. were one
hundred dollars, none of the allowances
provided for jn Subsections E and G. would
become due or payable until there shall have
elapsed from and after the deceased person's
death a number of months equal to nine
hundred dollars divided by three hundred
dollars, or three months. No such allowance
shall be paid or be payable to a surviving
spouse or surviving domestic partner if a¢ the
time such allowance becomes payable the
surviving spouse nr surviving domestic part-

“ner shall have died, remarried or established

a domestic partnership; and no such allow-
ance shall be paid ot payable to any surviv-
ing child if at the time such allowance
becomes payable to such child be or she sball
have died, mariied, established a domestic
partnership or attamed the age of elghtcen
years.

Notwithstanding any of the foregoing to the
contrary, contributions and interest payable
under Subsections C., D. and B, at the
option of the cligible recipient thereof, either
shall be payable in a lunp sum or shall be
payable monthly in an amount equal {o the
amount of the monthly survivorship allow-
ance payable pursuant to the provisions of
Subsections F, and G. of this Section, until
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the contrihutions and interest are exhausted,
at which time payment of the monthly
survivorship allowance shall commence. In
the event that all the eligible recipients die
hefore receiving the total amount of contri-
hutions and interest, the amount remainin g to
be paid shall be paid to the estate of the
eligihle recipient or, if more than one, the
estate of the eligible recipient who dies last.
In no event shal] the eligible recipient who
elects not to receive a lump sum payment of
contiibutions and interest receive any less or
more than the monthly survivorship allow-
ance in any month even though the contribu-
tions and interest are exhausted within a
month, ‘

3. The particular recipient or pa:eht or guard-

jan, in the case of a minor, or representative

* of an estate, in the case of an estate, shall
‘exercisc the above option in writing no later
than thicty days after death of the deceased
person on a form to be furnished by this
system, Failure to make such election in
writing shall he deemed an election to re-
ceive the contributions and interest in a Jump
s0m paytoent, '

Minimum Amount Payable to Estate Where No
- Surviving Spouse, No Surviving Domestic Part-
ner and No Surviving Children. If the deceased
person descrihed in Subsection A, should leave no
surviving spouse, no surviving domestic partuer
and no eligible surviving child or children, and if,
in addition, the amount payable to the deceased
pexson's estate pursuant to the provisions of Subi-
section E. of this scetion should be less than one
thousand dollars, then in that event there shall be
-paid from the retirement fund to the estate such
additional amount as would, when added 1o the
amount payable to the estate under the provisions
_ of Subsection E., equal one thousand dollars.

Anything herein in this part to the contrary not-
withstanding, no persons other than those above
specified shall he entitled to or réceive any bene-
fits or allowances whatsocver because of or as a
result of the death of any person described in
Subsection A. ahove, and no moneys other than
those above specified shall be paid or payable to
 the survivors or estate of the deceased person,

(Prior code § 2903.250; Ords. 19478, 23807, 25936,

© 26001, 27711, 27712, 27768.)
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When contributions, smaller allowance
and minimum benefits are payable,

The benefits specified in this section shall be
payable in accordance with this section in each of
the following situations: ‘

1. Where a member who is not entitled to
immediate retirement for service dies on or
after August 6, 1970, while a member of this
plan and prior to being retired for service or
disability, if such member at the time of his
or her death is entitled to credit for not less
than two years' service and if, in addition, the
death does not arise out of and in the course
of his or hex employment withi the city;

2. Where a person who has heen retived under
this plan for a nonservice-connected djsabil-
ity dies on or after August 6, 1970, during his
or her nonservice-connected disability retire-
ment before receiving any disabikity allow-
afce Or pay. '

Definitions. For the purposes of this section, the
following ferms shall have the following mean-
ings:

L. "Sutviving spouse’ means the person to

- whom the deceased person deseribed in Sub-
section A. abové was married at the time of
sald deceased person’s death and who sur-

- vives said deceased person's death, and none
other. _

2. "Surviving domestic partner” means the per-

- son with whom the deceased person de-
scribed in Subscetion A, above, at the time of
the deceased person’s death had established a
registered domestic parinership and who sur-
vives the deceased person's death, and none

uther. . . .

3. Surviving child" and “surviving children"
mean the natural or adopted child or children
of the deceased person described in Subsee-
tion A. above that meets all of the following

requirements: ,
a. ~ The child survives the deceased person's
death; and

b. The child is neither marded nor 4
member of a domestic partnership at
the time of the deceased person's death;
and '

¢. - The child is under the age of eighteen
years at the time of the deceased person's
death; and '
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d. I the child is an adopted child of the
deceased person, the adopﬁon wAS COm-
pleted pursuant (o law prior to the
deceased person's death,

Contributions and Interest Payable to Surviv- -

ing Spouse or Surviving Domestic Partner, If
the deceased person described in Subsection A.
above leaves a surviving spouse or surviving
domestic pacinet, the surviving spouse or surviv-
ing domestic pariner shall be entitled to receive
and shall be paid from the retirement fund a sum
of money equal to all contributions of the de-
ceased person to the retirement fund which have
not previously been withdrawn from the retire-
ment fund by the deceased person, plus interest on
the vnwithdrawn contributions as earned by the
fund during the deceased person's period of aggre-
gate service, but in no case shall the interest be in
excess of two percent per anpum,

Contributions and Interest Payable to Surviv-
ing Children Where No Surviving Speuse and
No Surviving Domestic Partner.

1. If the deceased person described in Subsec-
_tion A, above leaves po surviving spouse and

no surviving domestic pariner ‘but leaves a
surviving child ‘or surviving children, the
eligible surviving child or children shall be
entitled to receive and shail he paid from the
retirement fund a sum of money zqual to all
contributions of the deceased person to the
retirement fund which have not previously

been withdrawn from the retivement fund by -

the deceased person, plus interest on the
unwithdrawn conteibutions as earned by the
fund during the deceased person's period of
agaregate service, but in no case shall the
inferest be in excess of two percent per

annum. The sum to be paid to each child

" shall be determined by dividing the total
amount of unwithdrawn contributions plus
interest thereon, by thé number of survmng
children,

2. In the event that the estate of the deceased
person cstablishes by appropriate tourt ac-
tion a legal claim to all or any part of the

- contributions and interest paid to the surviv-
ing child or children under this Subsection
D. because of the provisions of San José
Municipal Code Section 2903.251 (d) as it
existed on August 6, 1970 (as originally
adopied by Ordinance No. 9506), monthly
allowances or benefits which would other-

Supp. No. 10

317

§ 3.36.1210

wise be payable to any serviving child or
surviving childven pursuaot to Subsection G.
of this section shall be withheld and not paid
te such surviving child or children until such
time as the total amount of allowances so

. withheld equals the total amount which the
court establishes is due to. the estate, In the
event such withholdiag is insufficient o pay
such amount due the estate, the city may
recover by suit that portion of the amount
due the estate which cannot be recovered by
wnthholdmg such monthly allcwances or ben-
efits.

Contributions and Interest Payable to Istate
Where There Is No Surviving Spouse, No Sur-
viving Domestic Paviner and No Surviving
Children, If the deceased persen described in
Subsection A. above leaves uo surviving spouse,
no surviving domestic parner and no eligible
surviving child or children, the deceased person's

" estate shall be entitled to receive and shall be paid

from the retirement fund a sum of money equal to
all contributions of the deceased person to the
retiremant fund which have not previously been
withdrawn from the retirement fund by the de-
ceased person, plus interest on the unwithdrawn
contributions as earned by the fund durmg the
deceased person's period of aggregate service, but
in no case shall the interest be in excess of two
percent per annusm.

Survivorship Allowanice Payable-to Surviving

Spouse or Surviving Domestic Partner. If the

deceased person described in Subsection A, above

leaves a surviving spouse or surviving domestic
partner, such surviving spouse or surviving domes-
tic partner, whichever is applicable, shall be enti-
tled to recelve and shall be paid from the retire-
ment fund a monthly survivorship allowance in
the amount specified in Section 3.36.1280 of this

chapter; subject to the provisions of Subsection H.

of this seetion and to the following:

1, If the deceased person died prior to October
1, 1999, the monthly allowance payable to
the surviving spouse shall be paid for the
remainder of the surviving spouse's-life.

2. Bxcept as provided in Section 3.36.1290, and
except in the case where the deceased person
had elected an optional scttlement pursuant
to Part 9.5 of this chapter, if the deceased
person died on or after October 1, 1999, but
prior to January 1, 2005, the monthly aliow-
ance payable to the surviving spouse shall be
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paid untit the surviving spouse marries or
dies, whichever is the earlier date, and no
longer,

3. . Exceptas provided in Section 3.36.1290, and
except in the case where the deceased person
had elected an optional settlexnent pursuant
to Part 9.5 of this chapter, if the deceased

person died on or after January 1, 2005, the

monthly allowance payable to the surviving
spouse or surviving domestic parinershali be
paid until the surviving spousa or surviving
domesfic pariner marries, establishes a do-
mestic partnership or dies, whichever js the
earlier date, and no longer,

Survivership Allowance Payable to Surviving
“Child or Children. If the deceased person de-
scribed jn-Subsection A. above leaves a surviving
child or surviving children, the eligible surviving
child, or each of the eligible surviving children, if
there is more than one surviving child, shall be
entitled to receive and shall be paid from the
retirement fund, subject to the provisions of and
.except as provided jn Subsection H, of this sec-
fion, until he or she marries, establishes a domestic
_ partnership, attains the age of eighteen. years ox
dies, whichever is the earlier date and no Jonger,
‘as a monthly survivorship allowance, the amount
of monthly survivorship allowance specified in
Section 3.36.1300 of this chapier.

Deduction from Survivorship Allowance.

1., Anyihing clsewhere in this section of this
part to the contrary notwithstanding, all of
the monthly allowances or benefits which

- would otherwise be payable to any surviving
spouse, surviving domestic partner, eligible
surviving child or surviving children pursu-
ant to the provisions of Subsectlons K, and G,

of this section shall be withheld and not paid -

to the persons who would otherwise be
entitled to the same until such time as the
-total amount of allowances so withheld equals
the total amoimt paid or payable to a surviv-
ing spouse or surviving domestic pariner of
the deceased person or to the surviving child
or children of the deceased person or to the
estate of the deceased person pursuant to the
provisions of Subsections C., D, or B. of this
section, and the allowances so withheld shall
never be paid to the persons who would
otherwise irave been entitled to the same, it
" being the intention that the monthly survivor-
ship allowances described in Subsections E.
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and G. shall not be owing or payable and
shall not commence until such time as there
shall have elapsed from and after, the death
of the deceased person a number of months-
equal to that number obtained by dividing
the total amount of money which is payable
or paid to the surviving spouse or surviving
dornestic partner of the deceased person orto

“the surviving child or children of the de-

ceased person orto the estate of the deceased
person pursuant to the provisions of the
above Subsections C., . or E. by the sum of
the monthly survivorship allowances which
would otherwise be payable to a surviving -
spouse or surviving domestic partner or to a
surviving child or children pursvant to the
provisions of Subsections F. and G. of this
section, By. way of explanation, if the de-
ceased person should die leaving a surviving
spouse or surviving demestic partner and-
surviving children, and if the amount pay-
able to the spouse or domestic partner pur-
suant i the provisions of Subsection C., were
nine hundred dolars and the monthly amount
payable to the spouse or domestic pariner
pursuant to Subsection F. were two hundred
dollars and the amount payable to surviving
children pursuant to Subsection (3, were one
hundred dollars, none of the allowances
provided for in Subsections E and G. would -
become due or payable until there shall bave
elapsed from and after the deceased pesson's
death a number of months equal to nine

- hundred dollars divided by three hundred

dollars, or three mouths. No such allowance
shall be.paid or be payable to a surviving
spouse or surviving domestic partner if at the
time such allowance becomes payable the
surviving spouse or surviving domestic part-
ner shall have died; and no such aHowance
shall he paid or payable to any surviving
child if at the time such allowance becomes
payable to such child he or sbe shall have
died, married or attained the age of eighteen
years. '

Notwithstanding any of the foregoing to the
conizary, conlabulions and intevest payable
under Subsections C,, D. and E.,, at the
option of the ehgnb]e recipient thereof, either
shall be payable in a fup sum or shall be
payahle monthly in an amount equal to the
amount of the monthly survivorship allow-
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ance payable pursuant to the provisions of
Subsections 1 and G, of this section, until
the contributions and interest are exhauvsted,
at which time payment of the monthly
survivorship allowance shall commence. In
the event that all the eligible recipients die
before receiving the total amount of contii-
butions and interest, the amount remaining to
be paid shall be paid to the estate of the
¢ligible recipient or, if more than one, the
estate of the eligible recipient who «ies last.
In no event shall the eligible recipient who
elects not to receive a Jump sum payment of
contributions and interest receive any less or
mote than the monthly survivorship allow-
ance in any month even though the contribu-
tions and - interest are exhausted within a
monti. _ '
3. The particular recipient or parent or guard-
. ian, in the case of a minor, or representative
of an estate, jn the case of an estate, shall
exercise the above option in wriling no later
- than ‘thirtty days after the death of the de-
ceased person on 4 form to be fumished by
this system, Failure to make such ¢lection in
writing shall be deemed an election to re-
ceive the said contributions and interest in a
lump sum payment.

1.  Minimum Amouiit Payable to Estate Where
There Is No Surviving Spouse, No Surviving
Pomestic Partner and No Surviving Children.
If the deceased person described in Subsection A.

above should leave no surviving spouse, no sur- -

viving domestic partner and no eligible surviving
child or children, and if, in addition, the amount
payable to the deceased person’s estate pursuant to
the provisions of Subsection E. of this section
should be Jess than one thousand dolars, then in
that event thete shall be paid from the Retirement
Fund to the estate such additional amount as
would, when added to the amount payable to the
estate under the provisions of Subsection E,, equal
one thousand dollars. )
J. . anything hercin in this part to the contrary pot-
* withstanding, no persons other than those above
specified shall be entitled to or receive any bene-
fits or allowances whatsoever because of or as a
result of the death of any person described in
Subsection A. above, and no moneys other than
those above specified shall be paid or payable to
the survivors or estate of the deceased person.
(Prior code § 2903.252; Ords. 23807, 25936, 27711,
27712, 27768.)

Supp. No, 10
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3.36.1220 Death of a pexrson while on disability
retirement and while reemployed by city -
When not deemed before receipt of pay.
If a maember of this system is retired liereunder for
disability and has received any disability retirement
allowance or pay, but spch person, while on such
disability retirement is reemployed by the city, without
termination of the disability relirement, in a position or
class from which he or she was retired for disability, asd
if such person should die while he or she is both on such
disability retirement and while he or she is so reem-
ployed Dy the city, his or her death shall be deemed to
have oceurred after such person has received retirement
pay and neither his or her surviving spouse, surviving -
child or children nor estate shall be entitled to receive or
be paid any benefits under and by virtue of the
provisions of Sections 3,36.1200.0r 3.36,1210 of this
chapter. _ }
(Prior code § 2903.252; Oud. 23807)

3.36.1230 Death after recelpt of refirement pay -
When full allowance and minimum hene-
fits are payable. _

A, The benefits specified in ithis section shall be
payable in accordance with this section in each of
the following situations:

1, Where a person who has been retired for

- service under the provisions of this chapter
djes after receiving any service retirement
. ajlowanice or pay; L _

2. ‘Where a person who has been retired for a
service-connected disability under the provi-
sions of this chapter dies during his or her
service-connected disability retirement after
receiving any disability retirement allowance
or pay. :

B. Definitions, For the purposes of this section, the
following terms shall have the following mean-
ings: .

1. "Surviving spouse means the person who
survives the deceased person and who was
married to the deceased person both at the
time of the deceased person's death and atthe
time the deceased person was retived for
service or disability, and no other person. A
‘person married to the deceased person at the
time of the deceased person's death or at the
time the deceased pesson was retired isnot a
“surviving spouse unless he or she was
‘mamied to the deceased person at both timnes.

‘2. "Surviving domestic partner” means the per-
. son with whom the deceased person de-
scribed in Subsection A, above, both at the
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time of the deceased person's death and at the -

time the deceased person was retired for
service or disability, had established a do-
mestic . partnership and who survives the
deceased person's death, and no other person.
A person in a domestic partnership with the

deceased person at the time of the deceased

person’s death or at the time the deceased
person was retired is nota “surviving domes-
tic partner” unless he or she was a domestic
partner of the deceased person at both times,
3. "Surviving child or "susviving children means
the natural or adopted child or chikdren of
such decenased person that meets all of the
following requircinents:
a.  The child survives the deceased person's
death; and

b. The child is neither married nor a

member of a domestic partnership at
the time of the deceased person's death:
and .

-¢. . The child is under the age of eighteen
years at the time of the deceased person's
death; and o _

d.  The child Is in existence or conceived
at the time of the deceased person's
“death;, and '

e, If the child is an adopted child of the
deceased person, the adoption was com-
pleted pursuant to law prior to the time
of the deceased person's death,

Survivorship Allowance Payable to Surviving
Spouse or Surviving Domestic Partner. If the
_ decensed. person described in Subsection A. above
leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving-domes-
tic partner, whichever is applicable, shall be entj-
tled to receive and shall be paid from the retire-
ment fund a.monthly survivorship allowance in
the amount specified in Section 3.36.1270, suhject
to the following: '
1

If the deceased person retired or died prior to

October 1, 1999, the monthly allowance
payable to the surviving spouse shall be paid
for the remainder of fhe surviving spouse's
life,

2. Bxcept as provided in Section 3.36.1290, and
exceptin the case where the deceased person
had elecied an optional settlement pursuant
to Part 9.5 of this chapter, if the deceased

. person retired or died on or after October 1,
1999, but prior to Janoary 1, 2005, the

Y
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monthly allowance payable to the surviving
spouse shall be paid until the surviving
spouse marries or dies, whichever is the
earlier date, and no longer, '

3. Exceptas provided in Section 3,36.1200, and
except in the case where the deceased person =
had elected an optional settlement pursuant
to Part 9.5 of this chapter, if the deceased
person died on or after Januvary 1, 2005, the
meonthly aflowance payable to the surviving
spouse or surviving domestic pariner shall be
paid until the surviving spouse or surviving
domestic partner marries, establishes a do-

.- mestic partnership or dies, whichever is the
carlicr date, and no longer, -

Survivorship Alowance Payable to Surviving
Child or Children. If the deceased person de-
scribed in Subscction A. ahove leaves a surviving
child or surviving children, the eligible surviving
child, or each of the eligible surviving children if
there is more than one surviving child, shall be
entitled to receive and shall be paid from the
retirement fund until he or she marries, establishes
a domestic partnership, attains the age of eighteen
years or dies, whichever is the earlier date, and no
longer, as a monthly survivorship allowance, the
amount of monthly survivorship allowance speci-
fied in Section 3.36.1300, '

Minimum Amount Payable to Estate Where
There Is No Surviving Spouse, No Surviving
Domestie Partner and No Surviving Children,
If the deceased person described in Subsection A, -

“above should die leaving no surviving spouse, no

surviving domestic partner and no surviving child
or children, there shall be paid from the retirement

- fund to the deceased person's estate as a death

benefit the sun of one thousand dolars and no
more. ’

Anything in this chapter to the contrary notwith-
standing, no persons other than those specified
above shall be entitled to or receive any benefits or
allowances whatsoever because of or as a resuit of
the death of a person described in Subsection A. of

“this section, and no moneys other than those

specified above shall be paid or payable to the
survivors or estate of the déceased person, .

(Prior code § 2903.253; Ords. 23807, 25936, 27711,
21712, 27768.) -

SJRJN000301



1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

3.36.1240 Death after receipt of retivement pay -

A,

When smaller allowance and minimum
benefits are payable, ’

. The benefits specificd in this section shall be

payable in accordance with this section in the

following situation: .

1.  Where a person who has been retired for a
nonservice-connected disability under the pro-
visions of this chapter dies while on such
nonservice-connected ¢isability retirement af-
ter receiving any disability retirement allow-
ance or pay.

Dofinitions. For the purposes. of this section, the
following terms shall bave the following mean-
ings:

1. "Surviving spouse" means the person who
survives the deceased person described in
Subsection A. above and who was married tn
the deceased person both at the time of the
deccased person's death and at the time the
deceased person was retired for disability,
and no other person. A person married to the
deceased person at the time of the deceased
person’s death or at the time such deceased
person was retived for disability is not a
"surviving spouse” unless he or she was
married to the deceased person at botlt times.

2. "Surviving domestic partner” incans the per-

son with whom the deceased person de-
seribed in Subsection A, above, both at the
time of the deceasext person's death and at the
time the deceased person was retired for

-disability, had ‘established a domestic par-

nership and who survives the deceased person's
death, and no other persom. A person in a

domestic partnership with the deceased per-

- son at the time of the deceased person's death
- orat the time the deceased person was retired
is not a "surviving domestic pariner” unless

he or she was a domestic partoer of the

deceased person at both times,

3. "Surviving child" or “"surviving children"

means the natural or adopted child or chil-

dren of the deceased person described in

Subsection A. above that meets all the fol-

. lowing requiremenis: :
a.  The child survives the deceased person's
" death; and

b.  The child is neither married not a
member of a domestic partnership at
the time of the deceased pershn’s death;
and '
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¢, The child is under the age of cighteen
years at the time of the deceased person's
death; and
d. The child is in existence or conceived
at the time of the deceased person's
death; and
e.. If the child is an adopted child of the
deceased person, the adoption was com-
pleted pursuant to law prior to the time
of the deceased person's death, -

Survivership Allowance Payable to Surviving
Spouse or Surviving Domestic Paxinen If the
deceased person described in Subsection A. above
leaves a surviving spouse or a surviving domestic
partner, the surviving spouse ot surviving domes-
tic partner, whichever is applicable, shail be enti-
tled to receive and shall be paid from the retire-
ment fund a monthly survivorship allowance in
the amount specified in Section 3.36.1280, subject
to the following: _

1, Ifthe deceased person retired or died prior to
QOctober 1, 1999, the monthly allowance
payable to the sorviving spouse shall be paid
for the remainder of the surviving spouse’s

- Hife. : i '

2. - Bxcept as provided in Section 3.36.1290, and
except in the case where the deceased person
had elected an optional settlement pursuant
to Part 9.5 of this chapter, if the deceased
person retired or died on or after October 1,
1999, but prior to January 1, 2005, the
monthly alowance payable to the surviving
spouse shall be paid until the surviving
spouse matries or dies, whichever is the

. earlier date, and no lnnger. '
3. Except as provided in Section 3.36.1290, and
-except in the case where the deceased person

had efected an optional settfemnent pursuant
to Part 9.5 of this chapter, if the deceased
person died ou or after January 1, 2005, the
monthly allowance payable to the suxviving
‘spouse ot surviving domestic partner shall be
paid until the surviving spouse or surviving
domestic parther marries, establishes a do-
niestic partnership or dies, whichever is the
eatlier date, and no longer.

Survivorship Allowance Payable to Surviving

" Child or Children. If the deceased person de-

scribed in Subsection A. above leaves a surviving
child or surviving children, the eligible surviving
child, or each of the eligible surviving children if
there is mare-than one surviving child, shall he
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entitled to receive and shall be paid from the
retirement fund until he or she marries, establishes
adomestic partnership, attains the age of eighteen
years or dies, whichever is the earlier date, and no
longer, as a monthly survivorship allowance, the
amount of monthly survivorship allowance specz—
fied in Section 3.36,1300.

E. Minimum Amount Payable to Estate Where
There Is No Surviving Spouse, No Surviving
Domestic Partner and Ne¢ Surviving Children,
If the deceased person described in Subsection A.
above leaves no surviving spouse, no surviving
domestic partner and no surviving child or chil-
dren, there shall be paid from the retirement fund
to the deceased person's estate as a death benefit
the sum of one thousand dollars and no more,

P, Anything in this chapter to the contrary notwith-
standing, no persons other than those specified
above shall be entitled to or receive any benefits or
allowances whatsoever because of or as axesult of
the death of a person described in Subsection A. of
this section, and no moneys other than those
spac;ﬁcd above shall be paid or payable to the
survivors or estate of the deceased person,

_ (Prior code § 2903.254; Ords, 23807, 25936, 27711, .

27712 27768.) ‘

' 3.36.1250 Minimum death benefits « Wen payable,

A. The benefits specified in this section shall be
payable in accordance with this section in each of
the following situations:

Where a member who is entitled to credit for
less than two (2) years of service dies on or
after August 6, 1970 while a member of this
plan and prior to being retived for service or
disability and prior to receiving any service
or disability retirement allowance or pay, if
. his or her death does not arise out of and in
. the course of his or her employment with the

. city;

2. I amemberof this p!an is granted a leave of
absence from city service without full city
compensahon and pay before bemg retired
for service or disability, and if in addition
such member is not entifled at the time he or
she receives such leave of absence to inune-

- diate retivement for service, and if such
person should die on or after August 6, 1970
while on such leave of absence prior to being
retired for disabﬂity or service and prior to
receiving any service or disability refirement
allowance or pay.
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For the purposes of this section, the following

terms shall have the following meanings:

I, "Swrviving spouse means the person who
survives the deceased person described in
subsection A. above and who was married to
the deceased person at the time of the de-
ccased person's death, and no other person.

2. "Surviving domestic partner” meatis the per-
son with whom the deceased person de-
scribed in subsection A. above, at the time of
the deccascd person's-death, had established

. a registered domestic partncrsiup and who
survives the deceased person's death and no
other person.

3. "Surviving child" and “sunqvmg chﬂdren

- mean the natural or adopted child or children
of the deceased person described in subsec-
tion A. above that meets all of the followmg

reguirements:
a.  Thechild survives the deceased person's
death; and

b. The child is neither martied nor a
member of a domestic partners}np at
the time of the deceased person's death
and

¢.  The child is under the age of eighteen
(18) years at the timie of the deceased
person's death; and

d. If the child is an adopted child of the
deceased person, the adoption was con-
pleted pursuant to law prior to such
deceased person’s death. | -

Contributions and Interest Payable to Surviv-
ing Spouse or Surviving Domestic Partner;
Minimum Amount Payable,
1. - If the deceased person described in-subsec-
" tion A. above leaves a surviving spouse or
surviving domestic pariner, the surviving

-spouse or sirviving demestic partner, which-

ever is applicable, shall be entitled to receive

and shall be paid from the retirement fimd a

sum of money equal to all contributions of

the deceased person to the retirement fund
which have not previously been withdrawn
from the retirement fund by the deceased

- person, plus inferest on the unwithdmwn
. contributions as earned by the fund during
the deceased person's period of aggregale

" service, but in no case shall the interest be in
excess of two (2) percent per annum. _
2, If the total of the unwithdrawn contributions
plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that
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event there shall be paid from the retirement

fund to the surviving spouse such additional
amount as would, when added fo the
unwithdrawn contributions and interest
thereon, equal one thousand dollars
($1,000.00). :

D. Copteibutions and Interest Paynble to Surviv-

ing Child or Children; Minimum Amount Pay-
_ able,

1. If the deceased person deseribed in subsec-:

tion A. above leaves no surviving spouse and
no surviving domestic partner but leaves a
surviving child ‘or surviving children, the
eligible surviving child or children shall be
entitled to receive and shall be paid from the
retivement fund a sum of money equal to all
contributions of the deceased person fo the

refirement fund which have not previously

been withdrawn from the retirement fond by
the deceased person, plus interest on the

unwithdrawn contrihutions as earned by the -

fund by the deceased person's period of
aggregate Service, but in no case shall the
interest be in excess of two (2) percent per

annuwm. The sum to be paid to each surviving .

child shall be determined by dividing the
total amount of uvnwithdrawn contributions
plus interest thercon, by the fumber of sur-
viving children. .

1f the total of the unwithdeawn contributions
plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that
event there shall be paid from the retirement
fund to the surviving child or children such
additional amomit as would, when added to
the unwithdrawn contribitions and interest
thereon, equal ome thousand dollars

($1,000.00). The additional sum to be paid to

each surviving. child shall be determined by
dividing the additional amount by the nurm-
ber of surviving children,

In the event that the estate of the deceased persen
establishes by appropriate court action a legal
claim to all or any part of the contributions and
intercst paid to the surviving child or children
under this subsection D, because of the provisions
‘of San José Municipal Code Section 2903.235(b)
as it existed on August 6, 1970 (as oxiginally
adopted by Ordinance No, 9506}, the contribi-
_tions and interest therenn which would otherwise
be payable to any sutviving child or surviving
children pursuant to subsection D.1. above shall
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be withheld and not paid to such surviving child or
children until such time as the total amount of
contributions and interest thereon so, withheld
equals the total amount of contributions and infex-
est which the court action establishes is due the
estate. In the event such withholding is insufficient
to pay such amount due the estate, the city may
recover by suit that portion of the amount due the
estate which cannot be secovered by withholding
such contributions and interest thereon,

‘Contributions and Interest Payable to Estate

Where There Is No Surviving Spouse, No Sur-

viving Domestic Partner and No Surviving

Children; Minimum Amount Payable, o

1. If the deceased person described in subsec-
tion A. above leaves no surviving spouse, no
surviving domestic partner and no surviving
child or children, the deceased person's es- -
tate shall be entitled to receive and shall be
paid from the retirement fund a sum of
money equal to all contributions of the de-
ceased persnn to the retirement fund which
have not previously been withdrawn from
the retirerent fund by said deceased person,
plus interest on the nnwithdrawn contribu-
tions as eamed by the fund during the de-
ceased person's period of aggregate service,
but in no case shalt the interest be in excess
of two (2) percent per anpum.

. If the fotal of the unwithdrawn contributions
plus interest thercon should be less than one
thousand. doliars ($1,000,00), then in that
event there shall be paid from the reticement
fund to the deceased person's estate such
additional amount as would, when added to
the unwithdrawn contributions and interest
thereon, equal one thousand dotlars
($1,000.00).

" Auything in this chapter to the contrary notwith-

standing, no persons other than those specified -
above shall be entitled to or receive any benefits or
allowances whatsocver because of or as a result of
the death of a person deseribed in subsection A, of .
this section, and no moneys other than those
specified above shall be paid or payable to the
surviving spouse, surviving domestic partner sur-
viving.child or children, or estate of the deceased
person. '

(Prior code § 2903.255; Ords. 23807, 27712, 2?768.)
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3.36.1260 Refurn of contributions to certain suryi-
vors of person who dies before reaching
fifty-five.

A, If a person who becomes a member of this Plan

because of the reason sct forth in Section 3.36.760
sbould die before he or she reaches fifty-five (55)
years of age, such person's surviving spouse,
surviving domestic pariner, surviving child or
children (as such terms are defined in Section
3.36.1200) or.estate shall be entitled under the
conditions described in subsection C., D. or B. of
Section 3.36.1250, whichever is applicable, to one
(D) of the following:

. Either to the return from the retirement fund
of a sumn of money equal to the deceased
person's contributions to the retirement fund,
plis interest thereon to the date of death, as
earned by such fund, said interest not to
exceed two (2) percent per annum, or to the
sum . of one thousand dollars ($1,000.00),
whichever is greater; or

2, I the death because of which the survivor-

ship allowance is payable arose out of and in.

the course of the deceased person’s employ-
ment with the city, as a result of injury or

disease arising out of and in the course of the -

deceased person’s employment with the city,
while the person was an employee of the eity
and a member of this plan, and a survivor-
ship allowance is not payable pursuant to any
other provision of this chapter, cither the
return from the retirement fund of a sum of
money equal to the deceased person's contri-
butions to the retirement fund, plus interest
thereon to the date of death, as earned by
such fund, said interest not to exceed two (2)
percent per annum, or fo the sum of one
thousand dollars ($1,000,00), whicbever is
- greater. ‘ .

For the purposed of this section, if a surviving
spouse or surviving domestic partner mardes or

establishes a domestic partnership, such marrdage

or domestic parinership. shall not deprive the
surviving spouse or surviving domestic partner of
payment hereunder, provided he or she either is
married to the deceased person at the time of the
deceased person's death or is a domestic partner of
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3.36.1270 Amount of survivorship allowance to sux-

viving spouse or surviving domestic part-
ner when such is determinable by Section
3.36.1270. :

Whenever in any other section of this Part 8 it is

stated .that a surviving spouse or surviving domestic
partner shall be entitled to receive and be paid from the
retivement fund the monthly survivorship allowance

-specified in this section, the surviving spouse or surviv-

ing domestic partner, whichever is applicable, shall be
entitled t0 receive and shall be paid, subject to other
provisions of this chapter including Sections 3.36,1200
and 3.36.1230, the following mouthly survivorship
allowance: :

A,

Where Deceased Died or Retired Prior to Au-
gust 1, 1968, If the person because of whose death
the surviving spouse is entitled to a monthly
survivorship allowance died or retired from city
service prior to August 1, 1968, the amaont of

_monthly survivorship allowanee payable to the

surviving spouse shall be; )
I.  An amnunt equal to twenty-cight and one
hundred twenty-five thousandths (28.125)
percent of the deceased person's final com-
pensation as defined in Section 3.36.020.5,
less the amount specified in Section 3.36.1340;
or
2, If the deceased was refied for service-
connected disability, an amount equal to
~ tweniy-eight and one bundred twenty-five
thousandths (28.125) percent of the deceased
person's final compensation, as defined in
Section 3.36.020.5; or

3. If the-death because of which the survivor-

ship allowance is payable arose out of and in
the course of the deceased person's employ-
ment with the city, or as 4 result of an injury
or disease arising out of and in the course of
the deceased person's emplnyment with the
city, while the deceased person was an em-
ployee of the city and a member of this plan,
and before he or she was retired for service
or disability, then in such event the amount
of the monthly stirvivorship allowance shall
be an amount equal to thirty-seven and
one-hal{ (37¥2z) percent of the deceased
person's final compensation as defined in
Section 3.36.020.5.

the deceased person at the time of the deceased  B. -~ 'Where Deceased Did Not Die or Refire Prior fo

person’s death, _— August 1, 1968. Xf the person because of whose
(Prior code § 2903.255a; Ords, 19123, 23807, 26901, death the surviving spouse or surviving domestic
27712.) ‘ partner is entitled to a monthly survivorship al-
Supp. No. 12 394 SJRJN000305
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lowance did not die or retire from city-service

prior to August 1, 1968, then, except as provided

in subsection C., D. or E. of this section and
subject to the optional seitlement provisions of

Part 9.5 of this chapter, the amount of monthly

survivorship- allowance payable to the sumvmg"

spouse or surviving domestic partner, wmchever is
applicable, shall be:

1. An amount equal to tlmty seven and five
tenths (37.5) percent of the deceased person's
final compensation as defined” in Section
3.36.020.5, less the amounts specified in
Section 3.36.1340; or

2. If the. deceased was retired for service-

- comected disability, an' amount equal to
thirly-seven and one-half (37'z) percent of
the deceased person's- final compensation as
defined in Section 3.36.020.5; ot '

3. If the death beceuse of which. the survivor-
ship allowance is payable arose out of and in

“the course of the deceased person’s employ-
ment with the ciy, or as’ a result of an injury

or disease arising out of and in the course of -

the deceased person's employment with the

city, while the deceased person was an em-

ployee of the city and a member of this plan

and before he or she was retived for service

or disability, then in such event the amount

of the monthly survivorship allowance shall

be an amount equal to thirty-seven and

one-half (37Y2) percent of the deceased

person's final compensation as defined in
Section 3.36.020.5.

Where Deceased Died or Retired On or After

August 1, 1968, With Less 'Than Tswenty (20)

Years Service Credit as a Member of this Plan

. If the person becauss of whose death the surviv-

ing spouse or strviving domestic partner is enti-

tled to a monthly survivorship allowance died ot -

retired from city service on or after August 1,
1968, the amount of monthly survivorship allow-

ance payable to the surviving spouse or surviving

domestic pariner, whichever is applicable, shall be
an amount egual to one and eight hundred seventy-
five thousandths (1.875) percent of the deceased

person’s final compensation for each year of ser--

vice or portion thereof, less the amounts specified

in Section :3.36.1340, subject fo a maximum of .

thirty-seven and onc-half (37%2) percent of such

final compensation, in any case where:

1. At the time of the person's death the person
had earned Jess than twenty (20) years of
service credit in this plan while employed by
the city; and

325

§ 3.36.1270

_ 2. The benefit is payable under this Section

3.36.1270 for any reason other than:

a. Thedeathofa person before retirement
where the death arises out of and in the
course of the person's employment with
the city; or

b.  The death of a person who has been
retired for secvice-connected disability
but who dies before receipt of retire-
ment pay; or

¢ The death of a persen who has been
vetired for service-connected disability,
who is not reemployed by the city at the
time of death and who dies during the
disability retirement afier receiving any
disability retirement allowance.

Where Deceased Retired Op or After February
4, 2800; or Deceased Died On or After Febru-
ary 4, 2000, But Prior to Receipt of Retirement
Allowance, Notwithstanding subsection B, above,
if the person because of whose death the surviving
spouse or.surviving domestic partner is entitled to
a monthly survivorship atlowance retired from
city service on or after Februaty 4, 2000, or disd
on or after Febriary 4, 2000, but before receiving
any retirement allowance, then the amount of
momhiy survivorship allowance payable to the
surviving spouse OF. surviving domestic partnet,
whichever is applicable, shall, subject to a maxi-
mum of forty-two and one-half (42%2) percent of
the deceased pexson's fifal compensation, be an
amount equal to one (1} of the following, as
apphcabic
1. - Thirty-seven and one-half (37’/2) percent of
the deceased person's final compensafion,
less the amounts specified in Section
3.36.1340, if at the time of the deceased
person’s’ death the deceased person was
entitled to a retirement allowance of less than
seventy—ﬁve (75) percent of the deceased
person's final compensation. '
2. Thirty-seven and one-half (37%/2) perccnt of
the deceased persen's final compensation, if
at the time of the deceased person's death the
deceased person was entitled to a retirement

allowance of less than seventy-five (75)

percent of the deceased person's final com-

pensation and either: }

a. The deceased person was retired for
service-connected disability; or

b. The deceased person died prior to re-
tirement and the death arose out of and
in the course of the person's employ~
ment with the eity.
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3. _ Fifty {50} percent of the deceased person's
retivement allowance, less the amounts spee-
ified in Section 3.36.1340, if at the time of
the deceased person’s death the deceased
person was entitled to a retirement allowance
of at least sevcmy -five (75) perceut of the
deceased person's final compensation.

4.  Fifty (50} percent of the deceased person's
retirement allowance, if at the time of the

deceased person’s death, the deceased person

was entitled to a retirement allowance of at

least seventy-ﬁve {75) percent of the de-

ceased person's final compensat;on and ei-

ther: -

a. The dcceased person was retired for
service-connected disability; or

b. © The person died prior to retirement and

the death arose out of and in the course

of the person's employment with the'

city.

For the purposes of this subsection D,, if the
deceased person died prior to refirement,
references to the "deceased person's retire-
ment gllowance” or to the deceased's entitle-
ment to a retirement allowance shall mean
the retiremment allowance that would have
been paid had the deceased person retired on
the day Immcdlate{y preceding his or her
death,

Where Deceased Was Empioyed in the Fire
Department and Elther Reiired On or Affer
July 1, 2008; or Died On or After July 1, 2008,
But Prior to Receipt of Retirement Allewance.
Notwithstanding subsection. B, ahove, if the per-
son because of whose death the surviving spouse
or surviving domestic partner is entitled to a
monthly survivorship allowance was empioyed in
the fire department and either (a) retired from city

service on or after July 1, 2008, or (b) died on or-

after July 1, 2008, but before recetving any retire-
ment aflowance, then the amount of monthly
survivorship allowance payahle to the surviving

spouse or surviving domestic partner, whicheveris -

applicable, shall, subject to a maximum of forty-

five (45) percent of the deceased persen's final

compensation, be an amount equal to one (1) of
the following, as applicable:

1. Thirty-seven and one-half. (3712} percent of
the deceased person's final compensation,
less the amounts specified in Section
3.36.1340, if at the time of the deceased
person's death, the deceased person was
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entitled to a retirement allowance of less than
scventy—ﬂve (75) percent of the deceased
person's final compensation.

Thirty-seven and one-half (37%z) percent of
the deceased person's final compensanon if
at the fime of the deceased person’s death,
the deceased person was entitled to a retire-

- ment allowance of less than seventy-five

(75) percent of the deceased person's final
compensation and either: '

a. - The deceased person was retired for
service-connected disability; or

b.  The deceased pérson died prior to re-
tirement and the death arose out of and
in the course of the person's employ-
ment with the city,

Fifty (50) percent of the deceased person's

retirement allowance, less the amounts spec-

ified in Section 3.36.1340, if at the time of
the deceased pexson's death, the deceased
person was entitled to a retirement allowance
of at least soventy-five (75) percent of the
deceased person's final compensation.

Fifty (50) percent of the deceased person's

retirement allowance, if at the time of the

deceased person's death; the deceased person
was entiiled to a retirement allowance of at

Icast seventy-five {75) percent of the de-

ceased person's final compensation and ei-

ther:

a,  The deceased person was retired for
service-connected disabifity; or

b, The person died prior to yetirement and
the death arose out of and in the course
of the person's. employment with the
city,

"For the purposes of this subsection E., if the

deceased person died prior to retirement,
references to the "deceased person's retire-
ment allowance" or to the deceased's entitle-
thent to a retirement allewance shall mean
the retirement. allowance that would have
been paid had the deceased person retired on
the day smmedmtely preceding }us or her
death.

. Nothing in this section shall be deemed to

entitle any person to any survivorship allow-
ance that was not provided hy this chapter as
this chapter existed at the time of the de-
ceased person’s death, except that the surviv-
ing spouse surviving domestic partner bene-
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fits described in subsection D. shall be payable
reiroactive to the date of the deceased person’s
death,

(Prior code § 2903.256; Oxds. 23807 25616, 25936 ’

26563, 26901, 27712, 28331)

3.36.1280 Amount of survivorship allowance to sur-
viving spouse or surviving domestic part-
ner when sach is determinable by Section
3.36.1280.

Whenever in any other section of this Part 8 it is
stated that a surviving spouse or surviving domestic
pariner shall be entitled to receive and be paid from the
retitemaent fund the monthly Sumvorslnp allowance
specxfied in this section, the survwmg spouse Or surviv-
ing domestic partner, whichever is applicable, shall be
entitled to receive and shall be paid, subject to other
provisions of this chapter including Sections 3.36.1210
and 3.36.1240, the follomng monthly survivorship
allowance:

A,  Where Deceased Died or Rétired Pxior to Au-

gust 1, 1968, 1f the person because of whose death
the surviving spouse is entitled to a monthly

survwors}np allowance died or retired from city .

service prior to August 1, 1968, the amount of
monthly survivorship allowance payable to the
surviving spouse shall be equal to eighteen (18)
percent of the deceased person’s final compensa-
tion as definéd in Section 3.36,020.5; plus five
‘thousand six hundred twenty-five ten-thousandths
(0.5625) percent of such final compensation for
each. full year of service for which the deceased
person was entitled to credit under the provisions
of this plan in excess of the first two (2) years of

. sérvice, less the amounts specified jn Section
3,36.1330, but in no event shall such monthly
survivorship allowance exceed twenty-cight and
one hundred twenty-five thousandths (28.125)
percent of the final compensation of the deceased
person less the amounts specified in Section
3.36.1340.

B. Where Deceased Did Not Die or Retire Prior to
August 1, 1968, If the person because of whose
death the surviving spouse-is entitled to a monthly

~ survivorship allowance did not die or retire pnor
to August 1, 1968, then except as provided in
subsection C. or I .of this section, the amount of
monthly survivorship allowance payable to the
surviving spouse or surviving domestic pariner,
whichever is applicable, shall be an amount equal
to twenty-four (24) percent of the deceased person’s
final compensation, as defined in Section 3.36.020.5,

Supp. No, 12 7 3264
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plus seventy-five hundredths (0.75) percent of
such final compensation for each year of service
for which the deccased person was cntitled to
credit under the provisions of this plan in excess of
the first two (2} years of service, less the amounts
specified in Seetfon 3.36.1340, but in no event
shall such monthly allowance exceed thirty-seven
and one-hslf (37%2) percent of the final compen-
sation of the deceased person less the amounts
specified in Section 3.36.1340,

Where Deceased Retived on or after February

. . 4,2000; or Deceased Died on or after February

4, 2000, but Prior to Receipt of Retirement

A]lowance. If the person because of whose death

the surviving spouse or surviving domestic pariner

is entitled to a -monthly survivorship allowance

retived from city service on or after February 4,

2000, or died on or after February 4, 2000, but

before receiving any retirement allowance, then:

1. Inthe case where, at the time of the deceased
person's death, the deceased person was
entitled 1o a retirement atlowance of up to
seventy-ﬁve (73) peicent of the deceased
person's final conpensation, the amount of
the monthly survworslup allowance payable
to the surviving spouse or surviving domes-

© tie pariner, whichever i§ applicable, shall be
an amount equal to twenty-four (24) percent

" of the deceased person’s final compensation,
as defined in Section 3.36.020.5, plus seventy-
five hundredths {0.75) percent of such final
compensation for each year of service for
whicl the deceased person was entitled to
credit under the provisions of this plan in
excess of the first two (2) years of service,
less the amounts specified- in Section
3.36.1340, but jnn o event shall such monthly
allowance exceed thirty-seven and five-
tenths (37.5) percent of the final compensa--
tion of the deceased person, less the amounts
specified in Seetion 3,36.1340.

2. Inthe case where, at the time of the deceased
person's death, the deceased person was
entitled to a retirement allowance of at least
seventy-five (75) percent of the deceased
person's final compensation, the amount of
the monthly survivorship allowance payable
to the surviving spouse or surviving doroes-
tic pariner, whichever js applicable, shall be
an amount equal to fifty (S0) percent of the
deceased person's retirement allowauce, fess
the amounts specified in Section 3.36.1340,
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but in no event shall such monthly allowance

exceed forty-two and five-tenths (42.5) per-
cent of the final compensation of the de-
ceased person, less the amounts specified in
Section 3.36.1340,

For the purposes of this subseotion C, if the -

decedsed person died prior to retirement, the "deceased
person's retirement alfowance” shall mean the retire-
ment allowance that would have been paid had the
deccased person retired nn the day immediately precéd-
ing his or her death,

D. Where Deceased Was Employed in the Firve
Department and Retired on or after July 1,
2008; or Deceased Died on or after July 1, 2008,
but Prior fo Receipt of Refivement Allowance,
If the person because of whose death the surviving
spouse or surviving domestic partner is entitled to
a monthly survivorship allowance was employed
in the fire department and either (a) retired from
city service on or after July 1, 2008, or died on or
after July 1, 2008, but before receiving any retire-
ment allowance, then:

1. Inthe case where, at the ime of the deceased
person's death, the deceased person was
entitled to a retirement allowance of up to
seventy-five (75) percent of the deceased
person’s final compensation, the-amount nf
the monthly survivorship allowance payable
to the surviving spouse er surviving dormes-
fic partner, whichever is applicable, shall be
an amount equal tn twenty-four (24) percent
of the deccased person's final compensation,
as defined in Section 3.36.020.5, plus seventy-
five hundredths (0.75) percent of such final
compensation for each year of service for
which the deceased person was cntitled tn

credit under the provisions of this plan in

excess of the first two (2) years of service,
less the amounts specified In Section
3.36.1340, but in no event shall such monthly
allowance exceed thirty-sever and five-
tenths (37.5) percent of the final compensa-
tion of the deceased person, less the amounts
specified- in Seetion-3.36:1340, '

2, In the case where, at the time of the deceased .

person's death, the deceased person was
entitled to a retirement allowance of at least
seve‘nty-ﬁve '(75) percent of the deceased
persony's final compensatinn, the amount of
the monthly survivorship allnwance payable
to the surviving spouse or surviving domes-
tic partner, whichever is applicable, shall be

Supp. No, 12
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an amount equal to fifty (S0} percent of the
deceased person's retirement aflowance, less
the amounts specified in Section 3.36.1340,
but in no event shall such monthly allowance -
exceed forty-five (45) percent of the final
compensation of the deceased person, less
the amounts specified in Section 3,36.1340.

For the pmposes of this subsection D., if the

deceased person died prior to retirement, the "deceased

person’s retiremnent allowance” shall mean the retire-
ment allowance that would have been paid had. the
deceased person retired on the day immediately preced-
ing his or her death,

(Prior code § 2903.257; Ords. 23807, 25936, 26336
27712, 28331.)

3.36.1290 Marriage or domestic parinership of su-
viving spouse or surviving domestic part-
ner - When return of coniributions and

. monthly survivorship allowance are pay-
-able.

A, Anything in this chapter to the conlrary notwith-

standing, from and after the effective date of this
section, if the surviving. spouse or smviving do-
mestic partner of a deceased member who, at the
time of death js fifty-five (55) years of age and ig
entitled to credit for twenty (20) years of service,
or who is entitled {0 be credited with thirty (30)
. years of service regardless nf whether such mern-
her has attained the age of fifty-five (55), marries
or establishies a domestic partnership, such mar-
nagc or domestic partnershi P shall not deprive the
surviving spouse or the surviving dnmestic partner
- of the return of contributions, plus interest thereon,
_ and monthly survivorship allowances for which he
or she is eligible at the time of the member's death
under. Sections 3.36.1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280. Such surviv-
ing spouse or surviving domestic parter shall,
despite such marriage or domestic partuership, be
“entitled subject to the provisions of this section fo
receive and shall be paid from the retivement fund,
untif such surviving spouse or surviving domestic
partner- dies, such contributions plus interest there
on, and such monthly survivorship allowance to
whith he or she would be entitled pursmant to
Sections 3,36.1200, 3.36.1210, 3.36.1230, 3.36.1240,
3.36.1270 and 3,36.1280, as if he nr she had not
marred or established 4 domestic partnership. In
the event that any surviving spouse or surviving
domestic patiner of any such member has, at any
time before the effective date of this section,
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* remarried or established a domestic partnership
and for such reason has been deprived of any such
contributions, plus interest thercon, and monthly
survivorship allowances because of the provisions
of Sections 3.36,1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280, the return of
such contributions, and interest thercon (in the
event the full retum of such contributions, and
interest thereon, has not been made at the time of
such remarriage or establishment of a domestic
partnership), and payment of the monthly survivor-
ship allowance shall be recommenced as of the
effective date of this Section and shall be thereaf-
ter paid in accordance with Sections 3.36.1200,
3.36.1210, 3.36.1230, 3.36,1240, 3.36.1270 and
3.36.1280, until such surviving spouse Or surviv-
ing domestic pattner dies, and 5o longer, but no
return of contributions plus interest thereon shall
be made, and no survivorship allowance shall be
paid, for any period between the date such retum
of contvibutions plus interest thercon and monthly
survivorship allowance was terminated by such
remarriage or establishment of a domestic partner-
ship and the effective date of this section, it being
the intention that this section shall operate pro-
spectively and not retroactively.

Supp. No. 12 : 6.0 SJRJNG00310
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B. As used in this section:

L.

Supp. No. 10

For the putposes of Sections 3.36.1200 and
3.36.1210:

a.  "Surviving spouse” means the person o
whom the deceased member was mar-
tied at the time of the deceased member's
death ang who survives the deceased
member's death.

b.  “"Surviving domestic partner” means the
‘person with whom the deceased nem-
ber, atthe time of the deccased member's
death, had established a demestic part-
nership and who survives the deceased
member's death,

For the purposes of Section 3.36.1230 and

3.36.1240: .

a.  "Surviving spousc” means the person to
whom the deceased member was mar-
ried at the tine of the deceased member's
death and at the time the deceased
member was retired for service or dis-
ability and who survives such deceased
member's death. )

b. “Surviving domestic partnet” means the
person with whom the deceased merm-
ber, both at the time of the deccased
person’s death and at the time the de-
ceased member was retired for service
or disability, had established a regis-
tered domestic partnership and who
survives the deceased member's death.

For the purposes of Sections 3,36.1270 and

3.36.1280:

a,  "Surviving spouse” means whichever
of the fllowing is applicable for the
‘purposes of Sections 3.36.1270 and
3.36.1280:

i, The person to whom the deceased

: ‘member was married at the time
of the deccased member's death
and who survives the dececased
member’s death; or

ji. The person to whom the deceased
“member was married at the time
of the deccased member's death
and at the time the deceased meni-
ber was retired for service or dis-
ability and who survives the de-
ceased member’s death.
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b.  "Surviving domestic partner” means
whichever of the following is applica-
ble for the purposes of Sections
3.36.1270 and 3.36.1280:

i, The person with whom the de-
ceased member, at the time of the.
deceased member's death, bad es-
tablished a domestic partnership
and who survives the deceased
person's death; or '

ii. The person with whom the de-
ceased member, both at the time
of the deceased persen's death and
at the time the deceased member .
was retired for serviee or disabll-
ity, had established a dorestic
partnership and who survives the
deceased member's death.

(Prior code § 2903.257a; Ords. 21686, 23807, 277 12)

3.36.1295 Reinstatement of tcrminated allowances.

A,

-

If the monthly allowance of the surviving spouse
of any person who refired or died prior to October
1, 1999, was terminated pursuant to the'provisions
of Chapter 3,36 of the San José Municipal Code as
such Chapter read before the effective date of
Ondinance No. 25936, because the surviving spouse
remartied, the monthly allowance shall be rein-
stated effective-the later nf:

1.  Oectober I, 1999; or _

2. ‘The first manth after the surviving spouse
provides documentation satisfactory to the
Secretary to the Board showing the surviving
spouse's eligibility for reinstatement, of the

. allowance.

The reinstatement of the monthly allowance shall

- be prospective only and no payments shall be.

made for the months during which the ailowance
was terminated pursuant to the prior provisions of
Chapter 3.36. Any cost-of-living adjustments pur-
suant to Chapter 3,44 of the San José Municipal
Code shall also be prospective only and no cost-

- of-living adjustments shall be made for any time

duting which the monthly allowance was termi-
nated.

The reinstated monthly allowance shall be paid to
the eligible surviving spouse for the remainder of
the surviving spouse’s life.

(Ord. 25936; 27712))
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3.36.1300 Amount of survivorship allowance pay-
able to surviving ¢hild or children,
Subject to and except as otherwise provided by
other provisions of this Chapter, if and whenever any
survivorship allowance is payable to any surviving
¢hild or children pursuant to other provisions of this
- Part 8, the surviving child, or each of the surviving
children if there is more than one (1) surviving child of
the deceased member or person, shall be entitled fo
receive and shail be paid from the retirement fund, until
the surviving child marrics, establishes a domestic
partiership, attains the age of eighteen (18) years or
dies, whichever is the earlier time, and no longer, the
following monthly survivorship allowance: '
A. Death or Retivement Prior to August 1, 1968 -
One Eligible Surviving Child. If the person
because of whose death the surviving child is
entitled to a monthly survivorship allowance died
- or retired from city service prior to August 1,
1968, and if in addition, there is. only- one (1)
eligible surviving child of the deceased person
entitled to receive a monthly survivorship allow-
ance, then in that event while thexe is only one (1)
eligible surviving child of the deeeased person
entitled to receive a monthly survivorship allow-
ance, the monthly allowance payable to such child
shall be; '
1. An amount equal to eighteen and seventy-
. five hundredths (18.75) percent of the de-
ceased person's final compensation less the
amounts specified in Section 3.36.1330; or
2. If the death because of which the survivor-
ship allowance is payable arose out of and in
the course of thie deceased person's employ-
ment with the city, or as a result of injury or
disease anising out of and in the course of the
deccased person’s employment with the city
while the deceased person was an employee
of the city and a member of this plan and
before he or she was retired for service or
disability, thewr in that event the amount of
the monthly survivorship allowance payable
to one (1) surviving child shall be twenty-
five (25) percent of the deceased person's
final compensation, less the amounts speci-
fied in Section 3.36.1330,
3. If the deceased was retired for service-
connected disability, an amount equal to
eighteen and seventy-five hundredths {18.75)
percent of the deceased person's final com-
pensation.
B. Death or retirement not prior to August 1,
1968; one eligible surviving child. If the person
because of whose death the surviving child is

Suapp. No. 10 ‘ 328

SAN JOSE CODE

entitled to a monthly survivorship allowance did
not die or retire from city service prior to August
1, 1968, and if, in addition, there is only oue (1),
eligible surviving child of the deceased person -

. entitled to receive a monthly survivorship allow-

ance, then in that event, while there is only one (1)

eligible surviving child of the deceased person

entitled to receive a monthly survivorship allow-

ance, the amount of such montbly survivorship

allowance payable to such child shall be:

. An amount equal to twenty-five (25) percent

-of the deceased person's final comperisation,
less the amounts specified in Section
3.36.1330; or

2. H the death arose out of and in the course of
the decensed person's employment with the
city, or as a result of an injury or disease
arising out of and in the course of the
deceased person's employment with the city,
while the deceased person was an employee
of the city and a member of this plan, and
before he or she was retired for service or
disability, an- amount equal to twenty-five
(25) percent of the deceased person's final
compensation.

3. If the. deceased was refired for service-

connected disability, an amount equal to
twenty-five (25) percent of the deceased
person’s final eompensation. ‘

Death or retirement prior.to August 1, 1968 -
two eligible surviving children. If the person
because of whose death the surviving children are
entitled fo a monthly survivorship allowance died
or retired from city service prior to August 1,
1968, and if in addition there are only two (2)
eligible surviving children of the deceased person
entitled to receive a monthly survivorship allow-
ance, then in that event while there are only two
(2) stich surviving children of the deceased person
enfitled to receive a monthly survivorship allow-
ance, the allowance payable to each child shalf be:
L. If the death did not arise out of and in the
course of the deceased person’s employment
with the city, or as a result of an injury or
disease arising out of and in the couise of the
deceased person's employment with the city,
the monthly retirement allowance payable to
each of the surviving children shall be an
amount equal to one-half (%2) of the amount
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specified in paragraph a below, or one-half
(/2) of the amount specified in paragraph b
below, whichever is the lesser amount:

a.  Twenty-eight and one hundred twenty-
five thousandths (28.125) percent of
the deceased person's final compensa-
tion, Tess the amounts specified in Sec-
tion 3.36.1330; or

b,  That percentage of the deceased person's
final compensation which, when added
to the pcme'ntage of such final compen-
sation which is paid or payable to a
surviving spouse of such deceased per-
son, will not exceed a tofal of fifty-six
and twenty-five hundredths (56.25) per-
cent of such final compensation, less
the amounis specified in Section
3.36.1330. .

If the death arose out of and in the course of

the deceased petson's employment with the -

city, or as a result of an injury or disease
arising out of and in the course of the
deccased person’s employment with the city,
while the deceased person was an employee
of the city and a member of this system and
before he or she was retired for service or
disability, the monthly survivorship allow-
ance payable to each of the two (2) surviving
children shall be one-half (¥2) of the amount

specified in paragraph a below, or ene-half .

(i/2) of the amount specified in paragraph b

below, whichever is the lesser amount:

a. Fifty (50) percent of the deceased

petson's final compensation Jess the

- amounts specified in Section 3.36.1330;
or

b.  Thatpercentage of the deceased person’s
final compensation which, when added’
to the percentage of such compensation
which is paid or payable to a surviving
spouse of such deceased person, will
not exceed a total of seventy-five (75)
peicent of such final compensation,
Tess the amounts specified in Section
3.36.1330. ‘

If the deceased was retited for service-

connected disability, the monthly retirement

allowance payable to each nf the surviving
children shall be an amount ecual to one-half

(¥2) of the amnunt specified in paragraph a.
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‘below, or one-half {%/2) of the amount speci—
fied in paragraph b. below, whichever is the.
lesser amount:

a. ‘I‘wenty -eight and one hundred twenty-
five thousandths (28.125). percent of
the deceased person's final compensa-
tion; or

b. 'That percentage of the deceased person’s

' final compensation which, when added
to the percentage of such fin al compen-
sation which is paid or payable to a
surviving spouse of such deceased per:
son, will not exceed a total of fifty-six
and twenty-five hundredths (56.25) per-
cent of such final compensation,

Death or retivenent not prior to August 1; 1968
- two eligible surviving children. If the person
because of whose death the surviving children are
entitled to a monthly survivorship allowance did
not die or retire from city service prior {0 August
1, 1968, and if in addition there are only two (2)
eligible surviving children of the deceased person
entitled to receive a monthly survivorship allow-
ance, then in that event, while there are only {wo
(2) eligible surviving children of the deceased
person entitled to receive a monthly survivorship
aliowance, the monthly su;rvworslup allowance -
payable te each of the two (2) surviving children
shall be: .

1. If the death did.not arise out of and in the ~
course of the deceased person's employment
with the c¢ity, or as a result of an injury or
disease arising out of and in the cowse of the

- deceased person’s employment with the city,
the monthly allowance payablé to each of the -
surviving children shall be an araount equal

to one-half (¥/2) of the amount specified in
paragraph a below, or one-half (¥2) of the .
amount specified in paragraph b below, which-
ever is the lesser amnunt:

a. Thirty-seven and five tenths (37.5) per-
cent of the deceased person's final com-
pensation, less the amounts specified in
Section 3.36.1330; or '

L. That percentage of the deceased person's
final compensation which when added
to the percentage of such final compen-
sation which is paid or payable to a
surviving spouse or surviving domestic
pariner ‘of such deceased persom, will
not exceed a total of seventy-five (75)
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percent of such final compensation,
less the amounts specified in Section
3.36.1330. .
If the death because of which said survivor-
ship allowances are payable arose out of and
in the course of the deceased person's em-
. ployment with the city, or as a result of an
injury or disease arising out of and in the
course of the deceased person's employment
with the city, while the déceased person was
an employee of the city and a member of this
plan, and before he or she was retired for
-service or disability, then in that event the
amount of such monthly survivorship allow-
- ance payable to sach of said two (2) children
from and after said death, while entitled to
the same, shall be oge-half (%2) of the amount

‘specified In paragraph g below, or one-half

(/) of the amount specified in paragraph b

below, whichever s the lesser amount:

a. Fifty (50) percent of the deceased
persor’s final compensation, less the
amounts specified in Section 3.36.1330;
or

b.  That percentage of the deceased person's

- final compeosation which, when added

. to the percentage of such compensation
which is paid or payable to a surviving
spouse or surviving demestic partner of

such deceased person, will not exceed a

total of seventy-five (75) percent of

such final compensation, less the

: amounts specified in Sectioo 3.36.1330.

» If thedeceased person was retired for service-
connected disability, the monthly allowance

payable to each of the surviving children -

shall be an ameunt equal to one-half (¥2) of
the amount specified in paragraph a. below,
ot one-half (Y2) of the amount specified in
paragiaph b, below, whichever is the lesser
amount:

a.  Thirty-seven and five-tenths (37.5) per-
cent of the deceased person's final com-
“pensation; or.

b.  That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen-
sation which is paid or payable to a
surviving spouse or surviving domestic
partner. of such deceased person, will
not exceed a total of seventy-five (75)
percent of such final compensation.
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Death or retivernent prior to- August 1, 1968;
three or more eligible surviving children. If the
person because of whose death the surviving
children are entitled to a monthly survwomhnp
allowance died or retired from city service prior to
August 1, 1968, and if, in addition, there are three
(3)ot more eligible surviving children of the de-

_ceased persoo entitled to receive a monthly survivor-

ship allowanee, the monthly survivorship allow-
anee payable {o each child whﬂe he is entitled to
the same shall be:

L.

If the death did not arise out of and in the
course of the deceased person's employmcnt
with the c;ty, or as a result of an injury or
disease arising out of and in the course of the
deceased person’s employment with the oity,
the monthly allowance payable to each of the
surviving children shall be the amount spec-
ified in paragraph a below, or the amount
specified in patagraph b below, whichever is

the lesser amount: )

a.  Thirty-seven and five-tenths (37.5) per

- cent of the deceased person's final com.-

. peosatioo less the amounts specified in

Section 3.36.1330, divided by the num-

ber of childrén entitled to receive an
allowance; of

b. _ That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen-
sation which is paid or is payable to a
surviving spouse of such deceased per-
son, will not exceed 4 total of fifty-six
and twenty-five hundredths (56.25) per-
cent of such final compensation less the™
amounts specified in Section 3,36.1330,
divided by the number of children en-
titled to receive an allowance.

If the death because of which said survivor-

ship allowanees are payable arose out of and

in the course of the deceased person's em-
ploymient with the city, or as a result of an
injury or dxsease adsing out of and in the
course of the deceased person's employment.
with the city, while the deceased person was
an emnployee of the city and a meraber of this
plan, and before he or she was retired for
service or disability, then in that event the
amount of such monthly survivorship allow-
ance payable to each child while he or she is
entitled to same shall be the amount speci-
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fied in the following paragiaph a., or the
amount specified in the following paragraph
b., whichever is the lesser amount: '

a. Seventy-five (75) percent of the de-

ceased person's final compensation, less

the amounts specified by Section
3.36.1330, divided by the number of
children entitled to receive an allow-
ance; or

b, That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen-
sation paid or payable to a surviving
spouse of such deceased person, will
not exceed a total of seventy-five (75)
percent of such final compensatinn,
less the amnunts specified in Section
3.36.1330, divided by the number of
children entitled to receive an atlow-
ance. ‘

3.  If the deceased person was refired for setvice-
connected disability, the monthly allowatice
payable to each of the surviving children
shall be the amolnt specified in paragraph a.
below, or the amount specified in paragraph
b. below, whichegver is the lesser amount:

a.  Thirty-seven and five-tenths (37.5) per-
cent of the deceased person's final com-
pensation, divided by the number of
children entitled to receive an allow-
ance,; or

b.  That percentage of the deceased person's
finual compensation which, when added
to the percentage of sueh final compen-
sation which Is paid or is payable to a

" surviving spouse of such deceased per- -

'son, will not exceed a total of fifty-six

- and twenty-five hundredths (56.25) per-
cent of such final compensation, di-
vided by the mumber of children entl—
Hed to receive an allowance,

Death or retirement not prior to August 1, 1968

- three or more eligible surviving children. If the
person because of whose death the surviving
children ate entitled to0 a monthly survivorship
allowance did not die of retire from city service
prior to August 1, 1968, and if, in addition, there
are three (3) or more eligible surviving children of
the deceased person entided to receive a monthly
survivorship allowance, then in that event, while
there are three (3) or more such surviving children
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of the deceased person entitled to receive a monthly

survivorship allowance, the monthly survivorship

allowance payable to each child shall be:

1. If the death did not arise out of and in the
course of the deceased person's employment
with the city, or'as a result of an injury or
disease arising out of and in the course of the
deceased person'’s employment with the city,
the montlily aflowance payable to each of the

- surviving children shall be the amount spec-

" ified in the following paragraph a., or the

amount spccxﬁed in the following pm"agraph
b, whichever is the lesser urnount:

a. Fifty (50) percent of the deceased
person's final compensation, less the
amounts specified in Section 3.36.1330,
divided by the nwnber of children en-.
titled to receive an allowance; or

b. - That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen-
sation which is paid or is payable to a -
surviving spouse or surviving domestic

- parter of such deceased person, will
not exceed a total of seventy-five (75)
percent of such final enmpensation,

. less the amounts specified in Section
3.36.1330, divided by the number of
children entitled to receive an allow-
ance, .

2. If the death because of which said survivor-
ship allowances are payable arose out of and
in the coursé of the deceased person's em-
ployment with the city, or as a result of an
injury or disease arising nut of and in the
course of the deceased person’s employment
with the city, while the deceased person was
an employee of the city and a member of this
plan and before he or she was retired for
service or disability, then in that event the

~ amount of such monthly survivership allow-
ance payable to each child from and after
said death while he or she is entitled to the
same shall be the amount specified in the
following paragraph a., or the amount spec-
ified in the following paragraph b., which-
ever is the lesser amount:

a4 Seventy-five (75) percent of the de-
ceased person’s final compensation, less
‘the amounts specified in Section
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3.36.1330, divided by the number of

children entitled to receive an allow-
~ance; or .

b, That percentage of the deceased person's

final compensation which, when added

to the percentage of such final compen-

sation paid or payable to a surviving'

spouse or surviving domestic pariner of

such deceased person, will not exceed a

total of seventy-five (75) percent of
such final compensation, less the
amounts specified in Section 3.36.1330,
divided by the number of children en-
titled io receive an allowance,

3. If the deceased person was retired for service-
connected disability, the monthly aflowance
payable fo each of the surviving children
shall be_the amount specified iu the follow-
ing paragraph a,, or the amount specified in

~ the following paragraph b,, whichever is the
~ lesser amount:

a. Fifty (50) percent of the deceased

person's final compensation, divided by
the number of children entntled {0 re-
ceive an-allowance; or -

b.  That percentage of the deceased person’s

final compensation which, when added-

to the percentage of such final compen-~
sation which is paid or is payable to a
surviving spouse or surviving domestic
partiier of such deceased person, will
not excedd a total of seventy-five (75)
percent of such final compensation,
divided by the ngmber of children en-
titled to receive an allowance.

G. Nothing in this section shall be deemed to.entitfe
- any person to any survivorship allowance that was
not provided by this chapter as this cbapter existed
* at the time of the deceased pefson’s death.
Prior code § 2903.258; Ords. 23807, 26901, 27712)

3.36.1305 Amount of survivorship allowance pay-
able to surviving child or children when
member had less than twenty years ser
vice credit earned while employed by eity.

Except as provided in subsection B. below, if and
whenever any survivorship allowance is payable 1o any
eligible surviving child or children pursuant to the

provisions of this Part 8 because of the death of a
‘member whe, at the time of the member's death, had

carned less than twenty (20) years of serviee credit in
this plan while employed by the eity, then instead of any

Supp. No. 10
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other survivorship allowance provided to_cligible sur-
viving children under this Part 8, the surviving children's

monthly survivorship allowances shall be as follows:

A. To one (I) eligible surviving c¢hild, one and
twenty-five hundredths (1.25) percent of the de-
ceased person’s final compensation for each fulf .
year of service earned in this plan while employed
by the city, subject to a maximum of twenty-five
(25) percent of such final compensation, Pro rata
credit shall be given for a portion of a fuff year of
service.

B. To each of two (2) eligible surviving children,
one-half (¥z) of the amount specified in the
following paragraph 1. or one-half (¥2) of the
amount specified in the following paragraph 2.,
whichever is the lesser amount:

1. One and eight hundred seventy-five thou-
sandths (1.875) percent of such deceased
person’s final compensation for each full
year of service earned in-this plan while
employed by the city; provided, however,
that in no event shall the combitied monthly
allowance payable to the children exceed a
maximum of fifty (50) percent of sucb final

. compensation, Pro rata credit shall be given
_ for a portion of a full year of service.
. 2. That percentage of the deceased person's
- final compensation which, when added to the
percentage of such final compensation which
is paid or payable to a surviving spouse or
. surviving domestic partner of such deceased
person will not exceed a total of seventy-five..
{75) percent of such fmal compensauon

C. To each of three (3) or more ehg;ble surviving

children, the amount specified in the following

paragraph 1. or the amount spec;fied in the fol-

lowing paragraph 2., whichever s the fesser amount;

1. Two and five-tenths (2.5) percent of such
deceased person's final compensauon for
each full year of service earned in this plan
while employed by the city, divided by the
nuiber of children entitled to receive an
allowance; provided, however, that in no
event shall the combined monthly allowance
paid to the children exceed a maximum of
seventy-five (75) percent of such final com-
pensation, Pro rata credit shall be given for a
portion of a full year.

2. That percentage of the deceased person’s
final compensation which, when added to the
percentage of such final compensation which -
is paid or payable to a surviving spouse or
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surviving domestic pattner of such deceased

person will not exceed a total of seventy-five

(75) percent of such final compensation,

_ divided by the number of children entitled fo
receive an allowance.

The benefits payable pursvant to this Section

3.36.1305 shall be payable to each eligible surviv-

ing child until that surviving child marries, estab- .

lishes -a domestic partnership, attains the age of
eighteen (18) years, or dies, whichever first oc-

curs. Thereafter, no benefits shall be payable to

such child,

This Section 3.36.1305 shall not apply, and bene-

fits payable to the deceased persons eligible

surviving child or surviving children shall be

calculated as provided in Section 3.36.1300, in

any case where benefits are payable on account of

1. The death of a person before retirement
where the death arises out of and in the
counrse of the person's employment with the
¢ity; or .

2. The death of a pexson who has been retired
for service-connected disability but who dies

- before receipt of retirement pay; or
3, The death of a person who has been retired

for service-connected disability, who is not -

reemployed by the city at the time of death
and who dies during the disability retirement
after receiving any disahility retirement al-
lowance.

(Ord: 25616; 27712.)

3,36.1310 Limitation uf total amount payable to

A,

Supp. No. 10

sarviving spouse and children.
Anything in the preceding provisions of this Part 8
to the contrary notwithstanding, the total amount
of survivorship or other allowances payable monthly

. to a surviving spouse or surviving domestic part-

ner pursuant to the provisions of this Part, together
with and jn addition to the total amount of
allowances payable monthly to any and all e!1g1ble

-surviving children pursuant to the provisions of

this Part, shall not exceed the follmvmg maximum -

amotnts:

1. Where deceased (_lied or retived prior to
August 1, 1968, If the person because of
whose death the surviving spouse or children
are entitled to a monthly allowance or allow-

ances died or relired from city service prior '

to August 1, 1968, the maximum amount of
all monthly allowances payable to a surviv-
ing spouse and children shall not exceed
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fifty-six and twenty-five hundredths (56.25)
percent of the deceased person's final com-
pensation, less the amounts specified in Sec-
tion 3.36.1330; provided and excepting, how-
ever, that if the death because of which said
allowances are payable arose out of amd i
the course of the deceased person's employ-
ment with the city, or as a result of an injury
or disease arising out of and in the course of
the deceased person's employment with the
city, while the deceased person was an emi-.
ployee of the city and a member of this plan
.and before he or she was retired for service
or disability, then in that event the maximum’
amount of all of said allowances shall not
exceed seventy-five (75) percent of the de--
ceased person's final compensation, less the
amounts specified in-Section 3.36.1330,

2. Where deceased did not dle or retire prior
to August 1, 1968, If the person because of
whose death the surviving spouse, surviving
domestic pariner or children are entitled to a
monthly allowance or allowances did not die
or retire from city service prior to Augnst 1,
1968, the maximum amount of all monthly
allowances payable to ‘a surviving spouse or
surviving domestic partner and children {rom
and after the death shall not exceed seventy-
five (75) percent of the deceased person's
final compensation, less the amounts speci-
fied in Section 3.36.1330.

In the event ihat the monthiy amount payahle o a
surviving spouse or surviving domestic pactner,
together with or in addition to the monthly amounts
payable to the eligible survwmg children; should
exceed the applicable maximum, the amounts
payable to the children shall be reduced to such
amonnts as will not, when added to the sum
payable lo the surviving spouse ‘or sutviving
domestic pariner, exceed the monthly maximum,

(Prior code § 2903.259; Ords, 23807, 277 12)

3.36.1320 Surviving children's alowances - Haw

A,

pald.

Except as oflierwise provided In this chapter, any
survivorship allowance which is payable under the

- provisions of this ehapter to any surviving child or

children shall be paid to such parent or parents of
such child or children as have custody of such
child or children, for the benefit of such child or
children, or if a guardian or guardians have been
appointed for such child or children, and the board
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shall have received notice thereof, to the guardian
or guardians of such child or children, for the
benefit of such child or children.

Notwnthstandmg the above, however, the board mn
its discretion, may at any time ot from time to time
pay said allowances to any other person or per-
sons, for the benefit of such child or ¢hildren, or
direcily fo the child or children, if it finds that such
will be in the best interest of the childrem In
addifion, the board may, if it has reason to believe
that such allowances are not being used for the
benefit of the child or children entitled thereto,
suspend such payments, or any of them, until such

time as it receives assurance, satisfactory fo the .

board, that such payments will be used for the
benefit of the children entitled thereto. =

No person shall have any claim against the board
or any member thereof because of or by reason of
the board's suspension of any payments or by
reason of the board's changing the  person or
persons fo whom such payments are made,

(Prior code § 2903.260; Ords, 23807, 27712.)

A
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- 3301325 Surviving children's allowances - Pay-

mernt to custodian or trustee,.

A member of this plan or any person who has
retived from this plan may desigaate, on a benefi-
ciary designation form approved by the board, that
any sui:vivorship allowance which is payable un-
der the provisions of this chapler to any surviving
child or children of the member or retired person
shall be paid to any of the followiug:

1. A pnamed custodian for such child under the

California Uniform Transfers to Minors Act.
2. Atrustes of a trust ereated for the benefit of
such child or children under 'such member's
or retired person’s will.
3. A trustee of an inter vivos (rust created for
the beneflt of such child or children,

Payment to custodian, Such survivorship allow-
ance shall be paid fo a custodian under the
California Uniform Transfets to Minors Act named

. in a beneficiaty designation form if all of the

following conditions are met:
1. The board is provided with proof to the
board's satisfaction that such person is in fact
" the custodian named in the bencfmlaly des-
ignation form; and
2. The board is provided with written
- acknowledgement of receipt of payment as
custodian, as provided by California Probate
Code Section 3908, on such form as the

SAN JOSE CODE

board may provide, together with execution
- of such additional waivers, indemnification;
or other documents as the board may require.

C. Payment to trustee of testamentary trust, Such

survivorship allowance shall be paid to a trustee

named in a member’s or retired person's will if all

of the following conditions are met:

1. Such member's or retired person’s benefi-
cimy designation fonn specifically desig-
nates a trust created under such person’s will
as beneficiary; and

2. Such member's or retired person's will con-
tains provisions specifically creating such
trust or trusts for the benefit of sueh member’s
or retired person's surviving child or chil-
dren.

3. The trustes is named in such member's or
retired person's will,

- 4. "The board is provided with a filed, endorsed,
and certified copy of a court order which
determines the validity of such.trust or trusts
and orders the establishment of such trust or
trusts.

D.. Payment fo tristee-of inter vivos trust. Such

survivorship atlowauce shall be paid to the trustee

of an inter vivos trust if all of the following

conditions are met: .

1. Such trust is clearly identified to the board's
satisfaction on such members or retired
person's beneficiary desxgnauon form on file -

‘ with the board.

2. Such {rust contains provisions specifically
creating a trust or trusts for the benefit of
such member's or retited person's surviving
child -or children.

3. Theboard is provided with a filed, endorsed,
and certified copy of a court order pursuant

. to California Probate Code Section 1138.1 or
similar statute authorizing and approving
payment of such benefit'to such frust,

E.  Unless and until the conditions of either B., C., or
D. of this Section 3.36.1325 are met, the payment
of such survivorship allowanes shall be made in
accordance with Section 3.36.1320 of this chapter,

(Ords. 22342, 23807 27712.)

3.36.1330 No deduction after Janvary 1, 1964, of '
" amount of workunen's compensation ben-
cflts.

Anything elsewhere in this ebapter {o the contrary

- notwithstanding, from and after January 1, 1964, the

amount of any monthly survivorship or death atlowance
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ot benefit payable {6 any person or to any estate under
and by virtue of other provisions of this chapter shall be
computed and determined as provided by other appli-
cable sections of this chapter without any deduction
‘being made because of any provision of this section,
‘Nothing herein contained, howevet, shall be deemed to
authorize or réquire the recomputation or increase of the
amount of any survivorship or death allowance or
benefit computed and paid prior to Janvary 1, 1964,
pursuant to the provisions of this section 4s it read prior
to said date, it being the infent that the present provi-

sions of this section shall operate prospeciively as .

herein provided and not retroactively,
(Prior code § 2903.261; Onds. 23807, 27712.)

3.36.1340 Reduction of benefits if member retives

before attaining age fifty-five.

A. If a member should retire for service pursuant to
the provisions of Part 6 of this retirement Plan
prior to July 5, 1992, and before attaining the age
of fifty-five (55) years, and if said member is
entitled to be credited with twenty (20) or more

years of service but less than thirty (30) years of

service, then each allowance, benefit or other
_payment to which any person, persons or estate

would otherwise be or become entitled fo under or

by virtue of the preceding sections of this Part 8
shall be reduced to an amount which bears the
same relationship fo the unreduced allowance,
benefit or payment as the partially reduced allow-
ance defined and referred to in subsection B.2. of
Seotion 3.36.810 bears to the unreduced allowance
defined and referred fo in subsection B.l. of
Section 3.36.810,

B. ¥ a member should retite for service putsuant to
the provisions of Part 6 of this retivement Plan on
or after July 3, 1992, and before altaining the age
of fifty-five (55) years, and if said member is
entifled to be credited with twenty (20) or more
years of service but less than twenty-five (25)
years of service, then each allowance, benefit or
ather payment o which any person, persons or

estate would otherwise be or become entitled o -

under or by virtue of the preceding provisions of
this Part 8 shall be reduced to an amount which
. bears the same relationship to the unreduced
allowance, benefit' or payment as the pastially

reduced allowance defined and referred to in -

subsection B.2. of Section 3.36.810 bears to the

upreduced allowance defined and referred to in

subsection B.1. of Section 3.36.810.

(Prior code § 2903.263; Onds. 21686, 23807, 24092, -

27712
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3.36.1350 Survivorship benefits payable where per
son eligible for monthly allowancé under
Secction 3.36.760 dies before receiving same,

A. If a person who becomes a member of this plan
because of the reason set forth in Section 3.36.760
and has reached fifty-five (55) years of age should
die before receiving any monthly allowance pro-
vided for in Section 3.36.760, such person's sur-
viving spouse, surviving domestic partner, child or
children (as these terms are defined in Section
4.36.1200), shall be entitled to:
1.~ Under the conditions described in subsec-

' tions C. and D. of Section 3.36.1200, a sum
of money equal to all coptributions of the
deceased person to the retiremnent fund plus
intefest thereon as eamed by the fund to the
deceased person's death, but in no case shall

© the interest exceed two (2) percent per an-
nurn; and .
2. Under the conditions desciibed in subsec-
tions B and G. of Section 3.36.1200, and
subject to the withholding provided for in
subsection H. of Section 3.36.1200, if a lump
sum return of contributions ‘and interest is
chosen, a monthly atlowance, the amount of
such allowance to be as specified in subsec-

tion C. of this section.

B. If a person who becomes a member of this system
because of the reason set forth in Section 3.36.760
and has reached fifty-five (35) years of age should
die before receiving the monthly allowance pro-
vided for in Section 3.36.760, then under the
conditions described in subsection E, of Section
3.36.1200 such deceased person's estate shall be
entitled fo a return of his contributions together
with interest thereon {0 the date of death, but inino
case shall the interest exceed two (2) percent per
anpuim.

C. The amount of a monthly allowance payable under
this section shall be:

I. ~To a surviving spouse or surviving domestic
partner for the surviving spouse's or surviv-
ing domestic pariner's life, one and eight
hundred seventy-five thousandths (1.875) per-
cent of such deceased person's final compen-
sation for each full year of service; provided,
however, that in no event shall the onthily
allowance exceed a maximum of thirty-
seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be
given for a portion of a full year.
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To one (1} eligible surviving child, one and
twenty-five one hundredths (1.25) percent of
such deceased person'’s final compensation
for cach full year of service; provided, how-
ever, that in. no_event shail the monthly
allowance exceed a maximum of twenty-five

(25) percent of such final compensation, Pro

rata credit shall be given for a portion of a

full year,

To gach of two (2) eligible surviving chil-

dren, one-half (/2) of the amount specified in

the followling paragraph a or one-half () of
the amount specified in the following para-
graph b, whichever is the lesser amouat:

a. One and eight hundged seventy-five
thousandths (1.875) percent of such
deceased person's fioal compensation
for each full year of service; provided,
however, that in no event shall the
combined monthly allowance payable
to such children exceed a maximum of

SAN JOSE CODE

surviving spouse or surviving domestic

partner of such deceased person, will

not exceed a fotal of seventy-five (75)

percent of such f{inal compensation,
divided by the number of children en-

titled to receive an allowance,

Each child who, if he or she wete under the age of
eighteen (18) years, would be a surviving child as
defined in Section 3,36.1200 and entitled to pay-
ment -of contributions and monthly allowance
hereundor, shall, if he or she otherwise meets the -
eligibility requirements of Paxt 9 of this chapter, it
being assumed for purposes of such part that such
child would be entitled to a surviving child's
monthly survivorship allowance under Pact 8 if he
or she were under eighteen (18) years of age, be
entitled to a child's school allewance for the time
set forth in Section 3.36.1440 in the same amount,
inchiding retum of contributions and monthly
survivorship allowance as set forth above for
surviving ¢hild and children.

fifty (50) percent of such final compen- _ (prior code § 2903.263a; Ords. 19478, 23807, 27712)

sation, Pro rata ctedit shall he given for
a portion of a full year.

b.  That percentage of the deceased persoo’s
final compensation which, when added
to the pexcentage of such final compen-
sation which is paid or payable to a
surviving spouse or surviving domestic
partner of such deceased person, will
not exceed a total of seventy-five (75)
percent of such final compensation,

To each of three (3) or more eligible sucviv-

ing children, the amount specified in- the

following paragraph a or the amount speci-
fied in the following paragraph b, whichever
is the tesser amount:

-a. Two and five tenths (2.5) percent of
such deceased person’s final compensa-
tion for each full year of service, di-
vided by the number of children enti- -
tled to receive an allowance; provided,
however, that in no event shall the
combined monthly allowance paid- to
the children exceed a maximum of -
seventy-five (75) perceot of such final
compensation. Pro rata ¢redit shall be
given for a partion of a full year.

b.  That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen-
sation which is paid or payable to a

Supp. No. 10 336

3.36.1360 Survivorship benefits payable where pex-

son eligible for monthly allowance under
Section 3.36,760 dies after receiving same.

If a person who becomes a member of this plan
because of the reason set forth in Section 3.36.760
and has reached fifty-five (55) years of age should
die after receiving any such allowance, such person's

_surviving spouse, surviving domestic partoer, ard

surviving child or children (as these terms are
defined in Section 3.36.1230) shall be entitled to a
monthly allowance urder the conditions deseribed .
in subisections C. acd 1D, of Section 3,36.1230, the
amount of spch monthly allowance to be as

‘specified in subsection B, of this scction, and the

deceased person’s estate shall be eniitled to a
payment of one thousand doHars ($1,000.00) un-
der the conditions described in subsection E. of
Section 3.36.1230. :

The amount of sucl monthly allowance payable
under this section shall be:

1. To a surviving sponse or surviving domestic

- partner for the surviving spouse's or surviv-
ing domestic partmer's life, one and eight
hundred seventy-five thousandths (1,875) pet-
cent of such deceased person's final compen:
sation for each full year of service; provided,
liowever, that in no event shall the monthly
allowance exceed a maximum of thiny-

SJRJN000321



1961 POLICE AND FIRE DEPARTMENT RETIREMENT I'LAN

seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be
given for a portion of a full year.

2. To one (1) eligible surviving child, one and
twenty-five hundredths (1.25) percent of such

deceased person's final compensation for.

gach full year of service; provided, however,
‘that in no event shall the monthly allowance
exceed a maximum of twenty-five (25) per-
cent of such final compensation. Pro rata
credit shall be given for a portion of a full
. year
3.  To each of two (2) eligible surviving chil-
dren, one-half (2) of the amount specified in
the following paragraph a, or one-half (2) of
the amount specified in the following para-
graph b, whichever is the Jesser amount:

a.. One and ejght hundred seventy-five
thousandths (1.875) percent of such
deceased person's final compensation
for each full year of service; provided,
however, that in no event -shall the

combined monthly allowance payable

to said children exceed a maximum of
fifty (50) percent of such final compen-
sation, Pro rata credit shall be given for
a pottion of a fuli year.

b.  Thatpercentage of the deceased person’s
firal compensation which, when added
to the percentage of such final compen-
sation which is paid or payable to a
surviving spouse or surviving domestic
partner of such deceased person will
not exceed a total of seventy-five (75)

' percent of such final compensation;

4. 'Toeach of three (3) or more eligible surviv-
ing children, the amount specified in the
following paragraph a, or the amount speci-
fied in the following paragraph b, whichever
is the lesser amount: ’

a. ‘'Two and five tenths (2.5) percent of
- such deceased person’s final compensa-
tion for each full year of service, di-
vided by the number of children enti-
tled to receive an allowance; provided,
however, that in no event shall the
combined monthly allowance paid to
the children exceced a maximum of
seventy-five (75) percent of such final
compensation. Pro rata credit shall be
given for a portion of a full year.

Supp. No. 10 . ' 337
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b.  That percentage of the deceased person's
final compensation which, when added
to the percentage of such final compen- -
sation which is paid or payable to a
surviving spouse or surviving domestic
partner. of such_deceased person will
not exceed a total of seventy-five (75}
percent of such final compensation,
divided by the number of children en-
titled to receive an allowance.

C. Hach child who, if he or she were undex the age of

eighteen (18) years, would be a surviving child as
defined in Section 3.36.1230 and entitled to pay-
ment of a monthly survivorship allowance here-
under shall, if he or she otherwise meets the
eligibility requirements of Part 9 of this chapter, it
being assumed for purpose of such Part that such
chitd would be entitled to a surviving "child’s
monthly survivorship allowance under Part 8 j€ he
or she were under eighteen (18) years of age, be
entitled to a child's school allowance fox the time
set forth in Section 3.36.1440 in the same amount,

-including retum -of coptributions and, monthly
survivorship allowance as set forth above for
surviving child and children.

D. Suchdeceased person shall, for the purpose of the
- definition of spouse, domestic partner, child or
children contained in this section, be deemed to
have retired as of the date such deceased person
first received a monthly allowance under this

. chapter. L '
(Prior code, § 2903.263b; Oxds, 19123, 23807, 27712.)

3.36.1370 Termination of allowances or benefits for
treasom or conviction of a felony.

Any and all allowarces or benefils payable to any
person under and by virtue of any of the provisions of
this Part 8 may be cancelled and terminated by the
retirement board, in its sole discretion, if the recipient
thereof should commit treason or be convicted of a
felony, ’
(Prior code § 2903.262; Ords. 23807, 27712.)

ifc{rt 9
SURVIVING CHILD'S SCHOOL ALLOWANCE

Sections:

3.36.1400 . Administration and enforcemeht -
‘ Retirement board authority.
3.36.1410° Definitions.
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3.36.1430  When period of nonattendance is
. deemed fuil-time attendance,

3.36,1440 Duration of entiflement. .

3.36,1450  Child's school allowance - Amount.

3.36.1400 Administration and enforccmenﬁ - Retire-

A,

ment board authority, .
The retirement board referred to in Part 3 of this
Chapter 3.36 is hereby authorized aud empowered
to adopt, administer and enforce all such rules and
regulations, not inconsistent with the provisions of

-+ this part, as it may deem reasonably necessary for

the proper administration, management, implemen-
tation, carrying out, enforcement or control of the
provisions of this part or of the program provided
for by the provisions of this part.

In addition, the retirement board is hereby autho-
rized and empowered to make inquiries and inves-
tigations, hold hearing, and make administrative
or factual findings and determinations where it
finds such to be reasonmably necessary for the
proper administration, management, implementa-
tion, carrying out, enforcement or conirol of the
provisions of this part or of the program provided
for by the provisions of this part, Any and all such
findings and detetiminations of the retirement board
shall be deemed final and conclusive.

(Prior code § 2903.270k.)

3.36.1410 Definitions.

A,

As used in this Part 1. )

"Educational Institution” Defined, "Educational

institution” means a school (including a technical,

trade or voeational school), junior college, college

or undversity; '

L. Which is operated ot dircetly supported by
the United States, or by any state of the

United States, or by any Incal government or

- political subdivision therenf: or

2. Which is approved by a state ur accredited

by a state-recognized or nationally recng-
nized accrediting agency or body. A nation-
ally recoguized acerediting agency or body is
an ageucy or body that has been determined
to be such by the United States commis-
sioner of education. A $tate-recngnized ac~
erediting agency or body is an agency or
body designated or recognized by a statc as a
proper authority for accrediting schools, eol-

leges or universities as meeting educational

standards. Approval by a state includes ap-
proval of a school, college or university as an

Supp. No. 10
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educational instituiion, or of one (1} or more
of the school's, college’s or university's courses
by a state agency or subdivision of the slate,
This approval may be indirect, as for exam-
ple, if altendance at the school satisfies the
state’s compulsory educational laws, or if the
school has tax exemption as a school, or if
the school receives financial aid, loans or
scholarship allowances; or

3. Whose credits are accepted, on_ transfer, by
not less than three (3) institutions which have
been accredited by a state recognized or
uationally recognized acerediting agency or
body; for credit on the same basis is if
transferred from an institution so accredited.
Acceptance of credits on transfer includes, in
addition to acceptance of laterally transferred
credits hetween similar institutions, accep-
tance of eredits completed in an institution at
a lower grade level for entrance into an
institution at a higher grade Ievel.

"Riigible Surviving Child" Defined. "Eligible sur-

" viving child" means a surviving child, as defined
in subsection E. of this seetion, who meets and

satisfies alt of the following conditions;

1. Such surviving child must have attained the
age of eighteen (18) years; and

2. Such surviving child must not have attained
the age of twenty-two (22) years; and

3. Such surviving child must be neither married
nor a member of a domestic partnership; and

4. Such surviving child mwst be a full-time
student, as such term is defined in subsection
D. of this section.

"Full-Time Attendance” Defined.
f. ~ "Full-tiime attendance” at an educational in-
stitutinn means:

4. Enrollment in a junior college, enllege
or university in a day or evening noncor-
respondence course of at least thirteen
(13) school weeks' duration which is
full-time under the school's standards
and practices for day students; or

b.  Enrollment in any other educatinnal
institution in a day nr evening noncor-

- respandence course of at least thideen

(13) school weeks' duration which is
* full-time under the school’s standands
and practices for .day students with
scheduled attendance at the rate of
twenty (20} hours per week or more.
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2. The thirteen-school-week duration requins-
ment is met if the course lasts for thirteen
(13) weeks including the beginning and end-
ing weeks,
3. The thirteen-school-week duration require-
ment refers to the entire course of study (e.g.,
-a four-year high school or college cowrse, a
two-year junior college course), and not a
semester, trimester, simmer school session,
or other segment of the course. If a student
attending a course of at least thirteen (13)
school weeks' duration drops out or is dropped
before eompleting the thirteen school weeks,
he or she may still gualify for the months of
full-time attendance.
4. A stadent whose full-time attendance begins
or ends in a month is in full-time attendance
for that month.

D. "Full-Time Student’ Defined, "Full-time student”

- means a student who is in full-time attendance, as

sich term is defined in subsection- €. of this

section, a8 a student at an educational institution as

such term is defined in subsection A. of this

section, except that no student shall be deemed to

be-a full-time student if bhe or she is paid by his or

ker employer for attending an educational ipstitu-

- tion at the employer's request or pursuait to a
requirement of the employer.

B, “Surviving Child" Defined. "Sm:vwmg child" means
a child who, if he or she were under the age of
cighteen (18) years, would be deemed to be a
suryiving child as such tern is defined in Part 8 of

Chapter 3.36 and, as such, would be entitled, if he -

or she were under eighteen {18) years of age, to a
surviving child's surv;vomlnp allowance under
‘ and pursuant to the provisions of said Part 8.
(Prior code § 2003.270a-¢, h; Ords. 2{)2{)2 23807,
27712.) '

3.36.1430 When period of nonattendance is decmed

full-time attendance

A, . A stodent who has been in qu-time attendance at
an educational institution is deemed to be in
full-time attendante during a period of nonpatten-
dance atan edacational institution if the petiod of
nonattendance is four consecutive calendar months
or less, and the student:

1. ' - Establishes that he intends to be in full-timne
attendance at an educaiional institution in the
month immediately foHowmg such period of
nonattendance; or
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2, Is in full-time atendance at an educational
~institution in the month inmediately follow-
ing the period of nonattendance.

B. A period of nonattendance is any period in which
a stodent is not a full-time student (i.e., he is pot
attending school, he is attending school less than
full-time, or he is attending a school thatisnot an -
educational institution).

C. A period of nonattendance begins on the first day
of the month following the last month in which the
student was in full-time attendance, and ends on
the last day of the month preceding the month in
which the student resumes full-titne attendance.

D. A student or individual shail not be deemed a
full-time student or in full-time attendance during
any period of nonattendance if the nonattendance
is due to expulsion or suspension from school,
notwithstanding that such student or individual
intends to resume or actually does resume full-
time attendance within four calendar months after
the beginning of such period of nonattendance or

. later.
(Prior code § 2903.270f; Ord. 20202.)

3.36.1440 Duration of entitlement,

An eligible surviving child is entitled to a surviv-
ing child's school allowance under the provisions of tlus_
Part 9 for each calendar month, after Jannary 1, 1968, in -
which all the conditions of entitlement described in the
preceding provisions of this part are met. The last
month for which.such child is entitled to a surviving
child's school allowance under the provisions of this
patt is the month before the month, in which any of the
following events first occurs! -

The child dles; or
The child marries; or
The child becomes a member of a domesua :
partnership; or
The child attains the age of twenty-two (22) years;
or
" The first month duting no part of wh:ch the child
is a full-time student. S
(Prior code § 2903.2704, 27712)

¥ g awp

3.36,1450 Child’s schiool allewance - Amount,

An eligible surviving child shall be entitled to
receive, for each ealendar month after Januvary 1, 1968,
in which afl of the conditions of entittement described in
the preceding provisions of this Part 9 are met by him,
and in no event for any period longer than the duration
of his entitlement as specified in Section 3.36.1440, a
child's allowance. The mnount of such allowance for
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cach calendar month for which said child is eligible for
the same shall be the same as the amount which would
be payable to him for each such month as a surviving
child's survivorship allowance vnder and by virtue of
the provisions of Padt 8 of this chapter if he were under
the age of eighteen years and otherwise entitled to a
surviving child's survivorship allowance under the pro-
vistons of Part 8. Anything in said Part 8 or elsewhere

in this chapter to the contrary notwithstanding, for the -

purpose of determining and computing the amount of
the child's survivorship allowance which would be
payabile to such ehild under the provisions of Fart 8 if he
~were under the age of eighteen years and otherwise
entifled to such survivorship allowance, and also for the
purpose of determining and computing the amount of
child’s survivorship allowance payable under the provi-
sions of Part 8 to other surviving children of the parent
because of whose death said child is entitled to a school
. allowance, the.child claiming the school allowance shall
be deemed and considered to be one of the surviving

children entifled to a child's sutvivorship allowance .

urder the provisions of Part 8.
(Prior code § 2903.270].)

Part 9.5
OPTIONAL SETTLEMENTS
" Sections: '
3.36.1460 Election to change refivement gl
" lowance. ©
3.36.1461  Manner and time of election.
3.30.1462  Optional seitlements.
336.1463  Limitations on optional settlements,
3.36.1464  Automatic revocation of election
oL of optional settlement.
3.36.1465  Special provisions,
3.36.1466  Actuarial equivalent.
3.36.1467  Additional window period for elec-
tion of optional settlement. -
3.36,1468 Marriage or domestic partuership

after commencement of montlily
allowance. .

3.36.1460 Election to change retivement allowance.
Subjeet to the provisions of this chapter, and
sabject particularly to the provisions of Section 3.36.1463

of this part, a member of this plan may elect, in the

manner and within the time specified in Section 3.36,1461,
to have the actuarial equivalent of any retirement
allowance and survivorship allowanes to which such
member and such member's cligible spouse or domestie

Supp. No. 10
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pariner are enfitled under this plan applied in accor-

dance with any of the optional settlements specified in
this part. .
{Ords. 24170, 27712

3.36,1461 Manner and time of election.

A. A member of this plan may elect an optional
settlement described in this part by filing a written
clection with the retirement board on a forn
provided by the secretary to the board,

B. Anelection of anoptional settlement must be filed
-no earlier than the time the application for retire-
ment is filed and no Jater than thirty (30) days afier
the effective date of selirement, )

C.  Any clection made pursuant to the provisions of
this part may be amended or revoked by the
meuber who made the election provided that the
amendment or revocation s made in writing and is
filed with the retirement board on or before the

. effective date of the member's rotirement. If an
election is revoked, a new one (1) may be made in
the manner and time specified in subsections A.
and B. of this section.

D. Except as provided in subsection B, of this section
and in Section 3.36.1464, any clection made
pursuant to this part that is not amended or
sevoked on or before the thirficth day afier the
effective date of the member's retirement shall be
irrevocable, and benefits shall be paid in accor-
dance with such glection and the provisions of this

. pan, .

E. Inthe event the member is reinstated from retire-
ment and becomes a member of this plan, any
election made pursuant to this part prior to such
reinstatement shail be automatically revoked, and
no benefits shall be paid pursuant to such election.

(Ords. 24170, 27712.)

3.36.1462 Optional seltlements.

A,  Optional Settlement One consists of an election to
have the actuarial equivalent of any retirement
allowance and survivorship allowance to which

. the member and the member's eligible spouse or
eligible domestic partner are entitled under this
plan applied to provide a lesser retirement allow-
ance to the member until the member's death and,
thereafter, subject to the provisions of Section
3.36.1463, to have such percentage of the memher's

" reduced retivement allowance as the member may
select paid to the member’s surviving spouse or
surviving domestic partner for the life of the
surviving spouse or surviving domestic partner. In
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the event the member's spouse or domestic pariner
predeceases the member, the reduced retirement
altowance shall continue to he paid to the member
until the member's death,

B. Optional Settlement Two consists of an election to
have the acivarial equivalent of any retirement
allowance and survivorship allowance to which
the member and the memher's eligible spouse or
eligible domestic partmer are entitled under this
plan applied to provide a lesser retirement allow-
ance to the member until the member's death and,
thereafter, subject to the provisions of Section
3.36.1463, (o have such percentage of the member's

“reduced allowance as the member may select paid
to the member's surviving spouse or surviving
domestic partner for the life of the surviving
spouse or surviving domestic partner. In the event
the memher’s spouse or domestic pariner prede-
ceases the member, the member shall be paid
thereafter, until the memher's death, a tetirement
allowance in an amount equal to the refirement
allowance that would have Deen paid to the
member had ne optionat settlement been elected

- {Ords, 24170, 27712.)

3.36.1463 Limitations on optional settlements,

A. Inno case shall the percentage paid to thte surviv-
ing spouse or surviving domestic pariner be greater
than one hundred -(100) percent or be less than
fifty {50) percent of the reduced retlrement allow-
ance paid to the member.

B. The percentage paid to the surviving spouse or
surviving domestic partner shall be a multiple of
five (5) percent (e.g, fifty (50) percent, fifty-five
(55) percent, sixty (60) percent - sixty-five (65)
percent).

C. Inno case shall an optional setﬂement be selected
that would result in the payment of an allowance
to-a surviving spouse or surviving domestic part-
ner that is less than the aflowsmce that would be
payahle fo the surviving spouse or surviving
domestic pattner if no optional settlement had
been selected,

D. Inno case shall any allowance be pald to a retired
member that js greater than the allowance that
would have been paid had no optional settlement
been selected,

E. The optional seitlements prowded in this part shall
be paid only to the person who was married to the
member both at the time of the imember's retire-
ment and at the time of the member's death or to
the person who was the member's domestic part-

ner both at the fime of the member's retirement
and at the time of the member's death, whichever
is applicable.

In no case shall the, total of the monthly allowance
payable to a surviving spouse or surviving domes-
tic partner under an optional settlemnent plus the.
monthly allowances payable to any surviving-
children under the provisions of this chapler ex-
ceed a maximum of seventy-five (75) percent of
the deceased member's final compensation. Tn the

- event the total of such monthly allowances would

exceed said maximum, the amounts payable lo the

" ¢children shall be reduced to such amounts as,

when added to the amount payable to the surviv-
ing spouse or sugviving domestic partner, will not
exceed said maximum.

(Ords. 24170, 27712

3.36.1464 Automatic revocation of election of op-

A.

tional settlement.

In the event a member clects an optional settle-
ment and the member’s spouse or domestic partner
predeceases the member prior to the effective date
of the member's fetirerent, the election shall be
automatically revoked, and benefits shall be paid
to the member as though no optional setidement
had been elecied:

In the event a member ¢lects an optional settle-
ment and the miemher dies leaving an eligible
surviving spouse who is not the person named in
the election ox leaving an eligible surviving do-
mestic partner who is not the person named in the
election, the efection shall be automatically re-
voked; and no benefits shall be paid pursuant to
the election. '

In the event the application for retirement is
withdrawn before being acted upon by the boaxd,
the election shall be automatically revoked, and no
benefits shall be paid pursuant to the election,

In the event the application for retitement s

denied by the board, the election shall be automat-

ically revoked, and no benefits shall be paid

pursuant to the election in any case where:

1. No timely appeal of the board's decision is
filed; or _

2. The board's decision is upheld by a final
decision of & court of competent Jui‘)SdiOf.lOIl

(Ords. 24170, 27712.)
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3.36.1465 Special provisions,

A

Notwithstanding the time limitations for filing an
election set forth in Section 3.360.1461.B., a person
who was employed in city service and was a
member of this plan on June 1, 1991, may file a
written election for an optional setflément on or
before Yanuary 31, 1993, and such election shall
be deemed filed in accordance with Section
3.36.1461,B. for the purposes of this part.

Notwithstanding the other provisions of this part,
the surviving spouse or surviving domestic partner

of a deceased member may elect an optional
setilement and receive benefits as though the

optional settlement had been elected by the de-

ceased member in accordance with this part if all

of the following conditions ave satisfied: :

i, - On or after June 1, 1991, the deceased
member either:

a. . Retired porsuant to the provisions of.

this chapter; or

b.  Began receiving an allowance pursuant
to Section 3.36.1640; and

2. The deceased member died prior to Febmary

1, 1993, without baving made an election for
an optional settlement; and

3. The surviving spouse or surviving domestic
pattner files a written election for the op-
tional settlerient on or before January 31,
1993,

Fox the purposes of this part, "retirement allow-
ance" includes:
1. The retirement allowance that would have

been paid to a member who retired but died

before receipt nf retirement pay.

2. The monthly allowance paid to 4 former
member ‘of this plan pusuant to Section
- 3,36.1640.

For the purposes of this part, “mambe:“ includes a

person who has elected fo allow accwnmulated -

contcibutions to remain in the retivement foud
pursvant to Section 3.36.1640. With respect to
such person, "effective dato of retirement” means
the date such person begins receiving payments
pursuani tn Section 3.36.1640.

(Ord 24170; Ords. 27712, 27768.)

3.36.1466 Actuarial equwalent.

For the pumposes of this part, "actuarial equiva-

leot” means a benefit of equal value when computed
upon the basis of:

- Supp. No. 10

A. An interest mate of cight (8) percent;

342

SAN JOSE CODE

B.  Anaunual cost-of-living increase of three (3)
percent; and

C. The following mortality tables, used irrespec-
tive of the gender of the member and the
member's spouse or domestic partner:

1. For spouses and domestic paxtners of '

members, the 1983 Group Annuity Mor-
tal:{y Table for fomales, without mar-
gins.

2. For members who retite for service
under the provisions of Part 6 of thig
chapter and for former members who
receive allowances pursuant to Section
3.36.1630 or Section 3.36.1640, the
1983 Group Annuity Mortahty Table
for males, without margins.

3. For members who retire for dlsabthty
pursuant to Part 7 of this chapter, the
California Public Employees' Retire-

. ment System Table for duty-disability
mortality from 1982 86 Experience.

(Ords 24170, 27712.)

A,

© 3.36.1467 Addiﬂnna] window perind for clection of

~ optinnal scttlement,

Notwithstanding the time limitations for filing an
election set forth in Section 3.36.1461.B. or in
Section 3.36.1465, a person who was employed in

- city service and was a member of this plat on Juns

1, 1991, and who retired pursuant to the provisions
of this chapter or began receiving a monthly
benefit purswant to Section 3.36.1640 prior to

_ Octnber 23, 1992, may file a written election for

an optional settlement on or before December 31,
1997, and such election shall be deemed fled in
accordance with Section 3.36.1461,B. for the pur-
pnses of this part. Such election shall he subject to
the requirements of subsection C. below;

Nniwithstanding the other pravisions of this part,
and subject to the requirements of subsection C.
below, the surviving spouse or surviving domestic
pariner of a deceased member or deceased former
mewber may elect an optional settlement and
receive benefits as though the optional seiflement

. bhad been elected by the deceased member or

former member in accordance with this part if all
nf the following conditions are satisfied:
1. Onorafter June 1, 1991, but prinr to October

23, 1992, the deceased member or former'

member either:

a. Retired pursnant to the provisions of
this chapter; or

SJRIN000327
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“ b, Bepan recelving an allowance purseant

7 to Section 3.36.1640; and

2. The decessed member or former member
died prior to October 2, 1997, without having
made an election for an optional settlement;
and

3. The surviving spouse or surviving domestic
partner files a written election for the op-
tional settlement on or before December 31,
1997,

C Any election for an optional seftlement made

pursuant to the provisions of this section shall be

subject to the following requireinents:

1. The actuarial equivalent of the retirement
allowance and the surviving spouse allow-
ance shall be calculated as of the date of the
member's setirement or as of the date the
former member first began receiving monthly
benefits, whichever is applicable,

2. If the total amount of the bevefits paid from

- the plan (including both manthly benefits
paid to the retired member or former member
plus any benefits paid to a surviving spouse,

- or surviving demestic partner) as of the date -

of the election made undes subsection A, or
B. exceeds the amount of the benefits that
would have been paid under the selected
optional settlement, then the retired member,
former member, surviviog spouse, or surviv-
ing domestic pariner as applicable, shall
repay the excess. benefits, plus any cost-of-
living adjustments attributable to such excess
payments, to the retirement fund in such
manner and at such times as approved by the
board in order that the additional time in

which pexsons may elect an optional settle-

ment under this Section 3.36.1467 shall be
cost-neutral to the retirement fund.-

3. In the event the retived member or former

' member dies before all overpayments have
been repaid to the retirement fund as re-
quired by paragraph 2. Above, any yemaining
overpayment shall be deducted from any
survwomiup or death benefits which other-
wise would become payable upon the death
of the retired member or former member,

For the purposes of this section, "tetjrcment al-

lowance” includes: '

1. 'The retirement allowance that would have
been paid to a member who retired but died
before receipt of retivement pay; and

Supp. No. 10
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2. The monthly benefit paid to a fonmer mem-
ber of this plan pursuant to Section 3,36,1640,

(Ords. 25439, 27712.)

3.36.1468 Marriage or domestic parinexship after

A

C.

343

commencement of monthly allowance.
Notwithstanding any provision in this Part 9.5 {0
the contrary, a person who is receiving a mouthly
retirement allowance or is receiving a monthly
allowance from the retirement fund pursuant to
Section 3.36.1640 and who marries or establishes

& domestic partnership after beginning to receive

such monthly allowance may elect an optional

settlement under this section by filing a wiitten

election with the retirement board on a form
provided by the secretary to the board.

The election for an optional settlement must be

filed within the time specified in this subsection B.

1. The election must be filed on or before
Januaty 15, 2008, in the case of a person
who, as of July 12, 2002;

a.  Is receiving a monthly allowance; and
b, Has married after first receiving the -
monthly allowance; and
c¢.  Has been married to that spouse for at
least thirty (30) days. :
2.  The election must be filed on or before
© January 31, 2007, in the in the case of a
person who, as of July 1, 2006, 2005:
a.  Is receiving a monthly allowance; and
b. Entered into a domestic partnership on
* or after January 1, 2005, and after first
receiving the monthly allowance; and
¢. Has been in a domestic partnership
with that domestic pariner for at least
thirty (30) days. .

3, The election must be filed within thirty (30)
days after the date of the marriage or the
establishment of the domestic partnership in
the case of any person not described in
paragraph 1. or paragraph 2. above,

The optional settlement consists of either:

1. An election to have the actuarial equivalent
of any monthly allowance to which the
former member is eptitled under this plan
applied to provide a lesser monthly alow-
ance to the former member vntil the former
member's death and, thereafter, subject to the
provisions of subsection D, below, to have
such percentage of the former member's
reduced retirement allowance as the fonner
member may select paid to the former
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Supp. No. 10

memher's spouse or domestic partner named
in the election for the optional seitlement for
the life of that spouse or domestic partner.
The reduction in the former member's monthly
alfowance shall begin with the first monthly
allowance payable afier the effectivé date of

the optional settlement. In the event the -
former meinher’s spouse or domestic pariner

predeceases the former memher, the reduced
refiremaent allowance shall contimue o he
paid to the former member until the former
member's death,

An election to have the actuarial equivalent
of any monthly allowance to which the
former member is entitled under this plan
applied to provide a lesser monthly allow-
aince (o the former member until the former
member's death and, thereafter, subject to the
provisions of subsection D. below, to have
such percentage of the former member's
teduced aflowance as the former member
may select paid to the former member's
-spouse or domestic partner named in the
election for the optional seitlement for the

life of that spouse or domestic partner, The

reduction in the former member's monthly
allowance shall begin with the first monthly

allowance payable after the effective date of°

the optional setlement. In the -event the
former member's spouse or domestic parter
predeceases the former member, the former
member shall be paid thereafter, until the
former member’s death, a monthly allowance
in au amount equal to the monthly allowaance
that would have been paid to the former

member had no optmnai setﬂement begn -

elected, -

D. For the purposes of this Section 3.36. 1468
L

In no case shall the percentage: paid to the
named spouse or domestic pariner be greater
than one hundred (100) percent or be less
than fifty (50) percent of the reduced retire~
ment allowance paid to the member,

The percentage paid to the named spouse or
domestic partner shail be a multiple of five
(5) percent (e.g., fifty (50) percent, fifty-five
(55) percent, sixty (60) percent, sixty-five
{65) percent).

. In no case shall any monthly allowance be

paid to a former member that is. grealer than
“the monthly allowance that would have been
paid had no optional settlement heen elected,
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The optional settlements provided in this
section shall be paid only to the person who
was married to the former member both at
the tine of the former memher's election of
the optional settlement and at the time of the
former memher's death or to the person who
was the member's domestic partner both at
the time of the member's retirement and at
the time of the member's death, whichever is
applicable,

In no case shall the total of the monthly
allowance payable to a named spouse or
domestic partner under an optional settle-
ment plus the monthly allowances payahle to
any surviving children under the provisions
of this chapter exceed a maximum of seventy-
five (75) percent of the deceased former
member's final compensation. In the event
the total of such monthly allowances would
exceed said maximum, the amounts payable -
to the children shall be reduced to such
amounis as, when added to the amount
payable to the named spouse or domestic
pattner, will not exceed said maximum. .
"Actuarnal equivalent” shail have the mean-
ing set out in Section 3.36,1466. In determin-
ing the actuarial equivalent, a former mem-
ber who is recelving a benefit pursuant to
Section 3.36.1640 shali be treated as though
refired for service,

Unless revoked within the time specified in sub-
section E or uniess auvlomatically revoked as
provided in subsection G., any.optional settlement
clected pursuant to ﬂns section shall hecome

L

- effective:
In the case of a person described in para-

graph 1, of subsection B., the Iater of six (6)
months from the date the election is made or

‘one (1) year from the date of the marriage or

the cstahlishment of the domestic partner-
ship; or

In the case of a person described in para-
graph 2, of subsection B., one (1) year from
the date of the marriage or the establishment
of the domestic parinership.

Any election made pursuant to this section may be
amended or revoked by the former member who
made the election provided that the amendment or
revocation is made in writing and is filed with the
reticement board within the time specified in
subsection B. If an election is revoked, a new one
{1} may he made in the manner and time specified
in subsections A. and B. of this section.
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Any election made pursuant to this section thatis .
not amended or revoked within the thme specified
in subsection B, shall be irrevocable and beneflis
shall be paid in accordance with such election
and the provisions of this section except under

-the following circumstances;

1. In the eveni the former member s
reemployed by the city and becomes a
member of this plan, any election made
‘pursuant to this section prior to such
reemployment  shall be automatically
revoked, and no benefits shall be paid
pursuant to such election. _

2. In the svent a.former member elecis an
optional settlement and the former member’s
spouse or domestic pariner predeceases the
member prior to the effective date of the
optional settlement, the election shall be
automatically revoked, and benefits shall be
paid to the member as though no optional

~ settlement had been elected. ) ,

3. In the event a former member elects an

© - optional settlement and the former member.
dies leaving an eligible surviving spouse
who is not the person named in the election
or leaving an eligible surviving domestic
partner who is not the peison named in the
“glection, the election shall be automatically
revoked, and no. benefits shall be paid
pursuant to the election, ‘ :

(Oxds. 26643, 27712.,)

Part 10 -
* CONTRIBUTIONS

Sections:

3.36.1500 Requirements generally.

3,36.1805 Benefit and coniributions lunits -

Service purchases, redeposits
_ and aggregation of limiis,
3.36.1510 Payroll deductions and other
eollections,
3.36.1520 Current serviee contributions.
3.36.1525 Additional employee
contributions and employer
contribution offset, . '
3.36.1530 Crediting of city contrihutions to
city, : )
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3.36.1540 Crediting of members’
confributions to individual
accounts - Discharge of claims,

3.36.1550 Contributions for prior service

. benefits. :

3.36.1555 - Special member prior service
confribution provision.

3,36.1560 Other contributions.

3.36.1565 No credit to city upon the
withdrawal of member’s

. accumulated contributions.
3.36,1570 Administraiive expeuses.
3.36.1580 Ciiy pickup of member

" contributions, -
3.36.1590 Time of payment of ity
' contributions, '

3.36,1500 Requirements genéraliy.

Any and all members of this retirement systetn, -

" and any and all other persons authorized or required
by the provisions of this chapter to contribute to this
sysiem, and the City of San José, shall contribute to

~ this refirement system, and to the retirement fund, all
moneys or sums required of them in thischapter in the
manner and at the times provided in this chapter.
(Prior code § 2903.275.)

3.36.1595 Benefit and‘coutributions‘limits -

Service purchases, redeposits and
aggregation of Jimifs.

A. Service purchases under Section 415(n).

Effective for permissive service credit
contributions made in limitation years beginning
after December 31, 1997, if a member makes
one or more contributions to purchase permissive
service credit under the retirement plan, then the
requirements of Section 415(n).of the Internal
Revenue Code shall be treated as met only ift :
1. The requitements of Section 415(b) of the -
Internal Revenue Code are met, determined
by treating the accrued benefit derived from
all such contributions as an annual benefit
for purposes of Section 415(b) of the

_ Internal Revenue Code; or -
2. ‘The requirements of Section 415(c) of the
~ Internal Revenue Code are met, determined
by treating all such contributions as annual
additions for purposes of Section 415(c) of

the Internal Revenue Code. '
3. Por purposes of applying this section, the
- refirement plan shall not fail to meet the
reduced limit under Section 415(b)(2)(C) of
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the Internal Revenue Code solely by reason
of this paragraph and shall not fail to meel
the- percentage limitation under Section
415(c)(1)(B) of the Internal Revenue Code
solely by reason of this section.

4, For purposes of this section the ferm
“permissive service credit” means service
credit:

& Recognized by the retirement plan for
_purposes of calculating a member's
benefit under the retirement plan;

b. Whiech such member has not received

under the retirement plan; and
¢. Which such member may receive only
by making a voluntary additional
contribution, in an amount determined
. under the retirement plan, which does
not exceed the amount necessary (o

fund the benefit anrlbutable to such .

service credit.
Effective for permissive service credit

coniributions made in Hmitation years beginning

after December 31, 1997, such term may include

service credit for periods for which there is no

performance of service, and, notwithstanding
Subparagraph b, may include service credited in
order to provide an increased benefit for service
credit which a2 member is receiving under the
retirement plan,

5. The retirement plan shall fall to meet the

requirements of this sectidn if:

8. More than five years of nonqualified
- serviee credit are taken into account for

purposes of this Subsection A.; or
b. Anynonqualified service credit is taken
into account under this Subsection A.
before the member has at least five
- years of partlcipation under the

. retirement plan.

6. For purposes of Paragraph 5., effective for

permissive service credit contributions made

in limitation years beginning aﬁer_December’

31, 1997, the term nonquahﬁed servieé

credit” means permissive service credit

other than that allowed with respect to:

a. Service (including parental, medical,
sabbatical; and similar Ieave} as an
employee of the government of the
United States, any siate or political
subdijvision thereof, or any agency or
instrumentality of any of the foregoing
(other than military service or service

2011 S-18
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for credit which was oblained as a
resuit of a repayment described in
Section 415(k)(3) of the Intemal
Revenue Code),-

b. Service (including parental, medical,
sabbatical, and ‘similar leave) as an
employee {other than as an employee
described in Subparagraph a. of an
education organization described in
Section 170(b)(1)(A)(ii) of the Iniernal
Revenue Code which is a public,
private, or sectarian school which

" provides elementary or secondary
education (through grade twelve), or a
comparable level of education, as
determined under the applicable Iaw of
the jurisdiction In which the service
was performed;

c. Service as an employee of an
association of employees who are
described in Subparagraph a,;or

d. Military service (other than qualified
maititary serviceunder Section 4 14(u) of
the Internal Revenue Code) recognized

- by the retirement plan.

In the case of service described in

Subparagraph a., b., or ¢., such service shall be
nonqualified service if recognition of such -

.service would cause a miember to receive a

retirerment benefit for. the same service under
more than one plan,

7.

In the case of a {rustee-to-trustee transfer
.after December 31, 2001, to which Secfion

403(b)(13)(A) of the Internal Revemue Code
or Sectlon 457(e)(17¥(A) of the Intermal
Revenue Code applies (without régard to
whether the transfer is made between plans
meintained by the same employer):

- a. The limitations of Paragraph 5. shall

not apply in determining whether the
transfer is for the purchase of
permissive service eredit; and

* b, The distribution rules applicable under

federal law to the retirement plan shall

apply to such amounts and any benefits

attribuiable to such amounts, S
For an eligible. member, the limitation of
Section. 415(c)(1) of the Internal Revenue
Code shall not be applied to reduce the
amount of permissive service ¢redit which
may be purchased to an'smount jess than the
amount which was allowed to be purchased
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~ under the retirement plan as in effect on
_August 5, 1997. For purposes of this
paragraph, an ecligible member is an
individual who first became a member inthe

" retirement plan before January 1, 1998.

B,” Modification of contributions for 415(c) and
415(n) purposes, Notwithstanding any other
provision of law to the contrary, the retirement
plan may modify a request by a member to make
aconiribution to the retirement plan if the amount
of the contribution would exceed the limits
provided in Section 415 of the Internal Revenue
Code by using the following methods:

1. If the law requires a lump sum payment for
the purchase of service credit, the retirement
plan may establish a periodic payment plan
for the member to avoid a contribution in
excess of the Hmits under Section 415(c) or
415(n} of the Iniernal Revenue Code.

2. If payment pursuant to Paragraph 1. shall
not avoid a contribution in excess of the
limits imposed by Section 415(c) or 415(n)
of the Internal Revenue Code, the retirament
plan may either reduce the member’s
coniribution to an amount within the limits
of those sections or refuse the member's
contribution. . ,

C. Repayments of cashouts. Any vepayment of
contributions (including interest thereon) to the
retirement plan with respect fo an amount
previously refunded upon a forfeiture of service

.credit under the retirement plan or another
governmental plan maintained by the city shall
not be taken into account for purposes of Section

415 of the Internal Revenue Code, in accordance

with applicable treasury regulations.

D. Participation in  other qualified plans;
aggregation of limits,

1. . The415(b) limit with respect to any member
who at any time has been a member in any
other defined -benefit plan. as defined in
Section 414(}) of the Internal Revenue Code
maintained by the city shall apply as if the
total benefits payable under all such defined
benefit plans in which the member has been
a member were payable from one plan.

2. The415(c) limit with respect to any member

- who at any time has been a member in any

" other defined contribution plan as defined in
Section 414(3) of the Internal Revemue Code
maintained by the city shall apply as if the
{otal annual additions undér all such defined

346.a
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contribution plans in which the member has -
been a member were payable from one plan.
{Ord. 28886.)

3.36,1510 Payroll deductions and other
collections.

The retirement board shall furnish to the director
of finance the rates of contributions for, and the
amounts of any other contributions payable by each.
member or other person, The director, of finance shall
apply such rates of contribution to the compensation

_of each member, and deduct from such compensation

the contributions so determined and payable by each
member. All other contributions authorized to be
made or required of members or other persons shall

be pald by sach members or persons to the ditector of -~

finance. The director of finance shali furnish to the

. board, upon request therefor, a statement of such

contributions so deducted or, credited with respect to

" each member or other person, together with such

other information as the board may require. All
contributions shall be placed in the retirement fund.
(Prior code § 2003.276; Ord, 27768.)

3,36.1520 Current sexvice contributions.
A. The retirement board shall determine and fix, and
" from time to time it may change, the amount of
monthly or biweekly confributions for current -
service which must be required of the City of San
José and of members of this plan to make and
keep this plan and the retivement system at all
“times actuarially sound. For the purpose of this -
section, “contributions for current service” for
members employed in the fire department shall
mean the sum of the normal cosis for each
actively employed member in the fire depariment
as determined under the entry age normal
actuarjal cost method;- divided by the aggregate
current compénsation of such members, and
“contributions for current service” for members
employed in the police department shall mean the
sum of the normal costs for each actively
emplnyed member in the police depariment as
determined under the entry age normal actuarial
cost method, divided by the agpregate current
compensation of such members, Rates for current
service shafl not include any amount required to
make up any deficit resulting from the fact that
previous rates of contribution made by the city
and members were inadequate to fund benefits
attributable to service rendered by such members
prior to the date of any change of rates, and shall
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not include any amount required for payment of
medical or dental insurance benefits. :
B. For the purposes of this section, the “entry age
normal actuarial cost method” means the
actuarial calculation which divides the actuarial
present value of a member’s future benefits
determined as of the date of ihe member's
employment by the actuarial present value of the
member’s future salaries determined as of the
date of the member’s employment in order to
delermine the member’s normal cost rate. The
current year normal cost for a member is the
member’s normal cost rate multiplied by the
member’s current compensation, -
C. The City of San José and the members of this
- plan shall make and pay all such monthly or
biweekly contributions as are found necessary
and as are fixed by the retirement board;
provided that the monthly or biweekly
contributions required of members, as compared
to the monthly or biweekly contributions required

of the city, shall at all times be in the ratio of

threc to eight,
D. With respect fo monthly or biweekly
contributions  required of members, the

retirement board shall determine and fix, and
from time to time change, the rate of contribution
as a percentage of a, member’s monihly or
biweekly compensation. The rate of contribution
may be different for members employed in the
fire departtment and members employed in the
police department depending on the benefits
provided to such members, but it shall be the
same percentage for all members in the fire
department and shall be the same percentage for
all members in the police department. The
retirement board shall furnish such information to

the director of finance so that payroll deductions - -

may be made as provided in Section 3.36.1510.
(Prior code § 2903.,280; Ords, 19690, 23432, 27721.)

3.36.1525 Additional employee contributions and
‘ employer coniribution offset,

A,  Notwithstanding any other provisions of this Part |

IO or of Chapter 3.44, members of this plan who
are not subject to the provisions of City Charfer
Section 1111 shall make ‘such additional
retiterment contributions as may be required by
resolution adopted by the city council or by
executed agreement with a reeognized bargaining
umnit,

SAN JOSE CODE

B. Notwithstanding any other provisions of this Part
10, members of this plan who are subject to the
provisions of City Charter Section 11t1 shall
make such additional reticement contributions for
fiscal years 2010-2011 as may be required by

- executed agreement with a recognized bargaining
unit or binding order of arbitration, .

C. Notwithstanding any other provision of this Part
10, the city shall be entitled to an offset of a
percentage, as is determined to be appropriate by
the actuary for the police and fire depattment
retiement plan, of the additional employee
retirement contributions that are made under

_ Subsection A, of this Section 3,36.1525 against
the retirement contributions that the city would
otherwise be required to make under this Part 10,

(Ord., 28753.)

. 3.36.1530 Crediting of city contributions to city.

~ The city shail be credited with any and all
conttibutions made by it to the retirement system or
fund pursuant fo this chapter.

(Prior code § 2903.278.)

3.36,1540 Crediting of members’ contributions

to individual acconuts - Discharge of
. claims, - S

Eaeh member’s or other person’s contribution -
deducted or otherwise paid to the director of finance
shall be credited by the director of finance to_an
individual account of the member or other person for
whom the contribution was made. Payment of salaries
or wages less sueh contributions is in full discharge of
all claimis and demands whatsoever for the service
rendered by the members during the period covered
by sucki payment, except the benefits afforded by this

.chapter.

(Prior code § 2903.277; Ord. 25084.)

3.36,1550 Contributions for prior service -
’ henefits, A
A, If any person who is a member of or a recipient
of or entitled to any benefits uinder the police and
fire depariment retizement plan established by
Chapter 3.32, or who has made any contributions
thereto, elects, pursuant to and as may be
authorized by the provisions of this chapter, fo
- become a member of this system or to recelve .
any benefits provided by this sysiem, in liey of
being-a member of or receiving any benefits
pursuant to the provistons of the police and fire

346.b
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department refirement plan established by
Chapter 3.32, any and all contributions

* theretofore made by said member or person to

the police and fire department plan established by
Chapter 3,32 and therein credited to him or her
shall be paid or transferred to this system and
credited to such member of person as a
contribution made by him or her to this system
for or on account of all service rendered by said
member or person prior fo the time he or she
becomes a member of or elects to receive auy
benefits under this system for which sexvice such
member or person is given credit under this
system, and for payment of benefits required by
this system to be paid because of service
rendered by such member or person prior to the
time he or $he beeomes a member of or elects fo
vecelve any benefits under this system. Anything
elsewhere in this chapier to. the conirary
notwithstanding, no person who has been or is a
member-of, or is entitled to receive or is receiving
any benefits under the police and fire department

retirement plan established by Chapter 3.32 may

become a member of this system or be entitled to
any benefits hereunder unless he or she agrees fo

§ 3.36.1555

contributed to the fund, on account of service
rendercd by members or other persons prior {0
the effective date of this chapter and on account
of benefits payable because of such prior service
to make this plan actuarially sound to the extent
that such amounts. are not provided by such
members’ or persons’ accumulated prior service
contributions and sald city’s prior contributions
for such prior service, :

In addition, except as provided in Section

" 3.36.1555, the City of San José shall contribute

to the retirement fund, monthly, all such amounts
ag the retirement board shall find must be
contributed to the fund, to make this plan
actuarially sound to the extent that such amounts
are not provided by member and city’s current
sexvice contributions as provided for in Section -
3.36.1520. -

~ (Prior code § 2903.279; Ords. 19690, 25614.)

the above, and such transfers or contributions are -

. made or pald as above provided. Any such

member or person shall be deemed to have

-agreed to the above upon electing to become a

member of this system or upon electing to
receive any benefits thereunder,

In addition, all contributions heretofore or
hereafter made by the City of Sau José to the
police and fire department retirement plan
established by Chapter 3,32 for or on accunt of
service rendered by any of the abnve-mentioned
members or persons prior o the time they
became members of- this system -or- elected to
receive any benefits hereunder for which service
such members or persnns are given credit under
this-system, shall be transferred to this system
and credited to the City of San José as part of its
contributions fo this system for ar on account of

said prior service rendered by said memberS or
persons prior to the time they became members

of or elected to receive any benefits unde- this
system and for the payment of benefits required
to be paid by this system hecause of such prior
service of said members or persons.

In addition, the City of San José shall cuntribute

to the retirement fund, monthly, all such amounts .

as the retirerent board shall find must be
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3.36.1585 Special menther priox service

contribution provision.

A. The members of this plan shall contribute to the

retirement fund that portion of the contributions
for prior service which is attributable to the
contributions that would have been made as
contributions for current service by membess of
this plan because of the intreased benefits -
provided by Section 3.36.805 and Section
3.36.1020.B.3 had the members made such
contributions from Febroary 4, 1996, to the
effective date of the contribution rates
adjustments to implement such benefits. The rate

" of contribution for such prior service, expressed

as a percentage of payroll, shall be the same
percentage for all members, L
The members of this plan whn are employed in

“the police depariment shall contribute to the

retirement fund that portion of the contributions
for prior service which is attributable to the
contributinns that would haye been made as
contributinns  for current service by such
members because nf the increased benefits
provided by Ordinance No. 27721 had the
members made such contributions from July 1,
2006, to the effective date of the cantribution
rates adjustments to implement such benefits. The
rate of contribution for such prior serviee,

-expressed as a percentage of payroll, shall be the

same percentage for all memhers who are
employed in the police depariment,
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C. The prior service costs payable by members of
-this plan pursuant to subsections A, and B. shall
be amortized over the same permd of time as the
city’s contributions for prior service costs for the
benefits referenced in subsections A. and B.,

respectively, are amortized,

(Ord. 25614, 27992.)

3.36.1560 Other contributions.

If any other contributions are required of a
person or persons under provisions of other parts of
this chapter, either as a condition to becoming a
member of this system; or as a condition to receiving
any benefit hereunder, or for any other reason the
same shall be paid by such person or persons as
provided by said other provisions.

{Prior code § 2003,281.)

3, 36 1565 No credit to eity upon the withdrawal
of memher’s accumulated
contributions,

. Hxcept as provided in Section 3, 36 190, if the

membership of a meimber of this $ystem terminates for
any reason other. than death or refirement and his
accumuiated contributions are returned to him or

withdrawn by him, the city shall not receive arefund - . - ~

of its contributions made for such member nor receive
a credit for such contributions against - other
coniributions required to be made by the city.

{(Oxd, 20276.)

3.36.1570 Adminisirative expenses,

From and after July 12, 1987, ail administrative
expenses of this reticement plan, as determined and
approved by the board, including staff salarics and
indirect labor costs, shail be paid from the retirement

fund, The payment of said expenses shall be subjectto-
such Hmitations on said expenses as may be agreed--

upon by the city and the employee organizations

_ representing members of this plan and set forth in the

appropriate memoranda of agreement. Expenses in

excess of said limitations, if any, shall be paid by the -

city.
(Prior code § 2003.282; Crds. 20065, 20849, 21164,
21243, 22678, 22704.)

3.36.1580 City pickup of member contrihutions.
A, For the purposes of this section, contributions
“picked up” by the city means contributions to
this plan which aw¢ designated as employee
contributions but are treated as employer
contributions -for income fax purposes as

2011 S-18
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authorized by Scction 414¢h)(2) of the Internal
Revenue Code (26 U.S,C.A. 414(h)(2)).

B. Notwithstanding-any other provisions of law, the
city may pick up, for the sole and limited purpose
of deferring taxes as authorized by Section
414{h){2) of the Internal Revenue Code (26
U.8.C.A. 414 (n){2)) and Section 17501 of the
California Revenue and Taxation Code, all or a
portion of the contributions required to be paid
by a member of this plan.

C. Nothing herein shall be construed to mean that
any contributions so picked up by the city ate to
be treated as city coniributions for any purpose
other than the sole-and limited purpose specified
herein. Any contributions so picked up by the
city shall be paid into the refirement fund and
shall be {reated in the reticement fund in the same
manner as such coniributions would be treated if
they had not been picked up by the city, The
member shall have no right to receive such
picked up contributions directly but instead they
must be paid to the refirement fund.

D.. Suhject to app{icable laws relating to meot and

confer requirements, the city shall retain the

authority perlodically- to increase, reduce or
eliminate the pickup by the city of all or a portion

of the contributions required to be pald by a

member of this plan. .

((}rds 22458, 26005 28030, 28886.)

3. 36.1590 Time of payment of city contributions,

A, Such monthly or biweekly contributions as are
required of the city by the provisions of this Part
10 shall be paid by the city within ten (10) days
from and after the end of the month or two-week
period for which they are made.

B. In lien_of making the monthly or bxweekly

- == - contributions specified-in this Part 10 fot the pay-

periods commencing with the third pay period in

. fiscal year 2008-09, the city shall have the option
to make, on or before August 1, 2008, an
advance lomp sum payment of the city’s
contributions to the medical benefits account and
the retirement fund, The amount of such advance
lump sum payment for fiscal year 2008-09 shall
be as determined by the board to be actuarially
equivalent to the monthly or biweekly payments
that would otherwise have been the city’'s
required contributions to the medical benefits
account and the retirement fund for the pay
petiods cominencing with the third pay penod in
fiscal year 2008-09,
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Commencing with fiscal year 2009-10, the clty

shall have an annnal option to select the advance

‘perfodic basis on which city contributions (o the

medical benefits account and to the reticement
fund for that fiscal year will be paid; provided

that such payment schedule shall be no léss.

frequent than quarterly. Except as may.otherwise
be agreed to by the board, the notice of infent to
exercise the option, including the advance
periodic basis selecied and the payment date(s)
(the “notice of intent”), shail be provided by the
city manager to the board on or before April 30th
of the fiscal year prior to the fiscal year in which
city may wish to exercise the option, The amounnt

. of the advance periodic payment(s) contained in

city’s niotice of intent shall be as detexmined by
the board to be actuarially equivalent to the
monthly or biweekly payment that would
otherwise have been required. :

- In the event that written notice of intent to
. exercise the option to select an alternative
- periodic payment schedule, has not been given by

the city manager to the boaid on or before April
301h, or such other date as may be approved by
the board, of each fiscal year, or if subsequent to
the giving of such notice and prior to the
commencernent of the fiscal year, city elects not
fo exercise the option to select an alternative
periodic payment schedule, city’s payment of the
city’s contributions to the medical benefits
aceount and to the retirernent fund shall be iade
monthly or biweekly as otherwise specified in
ihis Part 10.

Such aliernative periodic payments as are made

by the city pursuant to the provisions of this Part
10 shall be paid by ihe city within ten (10) days

of intent, S
No later than the end of the second pay period In

- of the payment date(s) specified in city’s notice-

the fiscal year immediately following a fiscal

- year in which city has made a lump sum payment

as specified in paragraph B. and C., city shall
provide to ihe board a statement showing the
actual amount of the city’s payroll for members
of the plan for the prior fiscal year. The board
shall then determine whether the lump sum
advance paymeni(s) and the payment(s) that
would otherwise have been required in the
absence of the lump sum advance paymeni(s) are
actuarially equivalent, The city shall pay any
underpayment by ihe earlier of fen (10) days
following receipt of the board’s notice of

2011 8-18

349

" 3.36.1610

[P I

§ 3.36.1590

determination or city’s next contribution due
date. The city shall receive credit for any
ovetpayment in the form of an offset against the
next payment(s) due by the city.

. Inthe event that a city elecied Jump sum payment

is iade later than the payment date specified in
the city's notice of intent, city’s contribution to
the medical benefits acconnt and to the retirement
fund will be recalculated by the board’s actvary,
at the city’s expense, to reflect the timing
difference. The city will pay the difference within
ten (10) days of the date that the board’s notice
of the amount due is received.

Any late payment to be made later than ten (10)
days after the payment date specified in the city’s
notice of intent is subject to approval by the
board, -

(Ord. 28332.)

Part 11
SUSPENSION OR TERMINATION

Sections:

Suspension of membership-
Conditions - Award of benefits -
prohibifed.

Termination of membership.
Return of contributions upon
resignation, discharge ox
permanent discontinuance of
service - Less than twenty years’
service, |
Resexved., .
Monthly allowanee ox return of

. eontribuiions fo cerfain persons
with ten or more years of service
whose membership texminates -
before retirement. - '
Resexved, :

Survivorship benefits payable
where person eligible for
monthly allowanee under Section
3.36.1640 dies before receiving
-same. . o
Survivership benefits payable
where person eligible for
monthly allowance under Section
3.36.1640 dles after recelving
same.

3.36.1600

3.36.1620

3.36,1630 -
3.36.1640

.36.1650
36,1669

3.36.1670
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Return of contributions fo
certain survivors of person who
dies before reaching fifty-five
and before twenty years have

- elapsed from the time such
person first hecanie a member, .
Cost of living increases,-
Transfer of confributions to
federated city employecs’
refivement system In fime and
manuer speciffed in Section -
3,24,1080 or 3,28.650,
Transfer of confributions to
federated city employees’

3,36.1680 -

3.36.1690
3.36.1700

3.36.1710

retivement systen, fu the manner

and fime speeified in section
3.24.1090 or 3.28.660.

3,36,1600 Suspension of memhership -

Conditions - Award of benefits
prohibited.

A A person’s membership in this retirement system

shall be deemed automatically suspended forand .

durmg any and each of tlie following periods of
time:

1. Any period of time for or during which such. -

person is temporarily suspended from City
service, unless such person is entitled to
credit for such time as service pursuant to
the provisions of Section 3.36,640;
Any penod of time for or during which such
person is temporarily laid off from city
service because of lack of sufficient work
requiring his or her sexvices;

person has received or is on a leave of
absence without full monthly compensation,

.~ Any period of time for or during which such

regardless of whether or not such parson - -
may be entitled to credit for such time as -
setvice under and by vittue of other .

_ provisions of this chapter, excepting those
leaves of absence to perform other city
service which are specified in subsections
G. and H. of Section 3.36,610; and
excepting those leaves of ahsence for-the
.performaunce of military or naval duty for
tire United States of America in time of war

or national emergency;
Any other period of time for or during
“which such person is not receiving or
entitled to receive such full monthly
compensation as is otherwise provided for
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such person’s class of position, regardless of
whether or not such person may be entitled
to credit for such time, as service, under
and by virtue of other provisions of this
chapter, excepting those Jeaves of absence to

. perform other _cily. service .which are
specified in subsections G. and H. of
Scction 3.36.610; and excepting those
leaves of absence for the performance of
military or naval duty for the United States
of America in time of war -or national
eMergency;

.- Any other period of time for which such
petson is not entitled to credit as service
under and by viitue of other provisions of
this chapter.

Upon expiration of any such period of time, and
upon return of such person to_active fuil-time
duty in the service of the city, such person’s
membership in this system shall be automatically
reinstated as of the day he or she refurns 1o such
city'service. . _

Anything  elsewhere 1fo the contrary

notwithstanding, no person shall be entitled to

any disability retirement or to any disability
retirerent allowance because of any disability
which occurs or arises during any period of time
for or during which his or her membership is -
suspended: by virtue of the provisions of this
sectiop, nor to the retumm of any contributions or
interest thereon because of the suspension of his
or her -membcrship or while his or her
membership is suspended. Also, except as may -
be ~otherwise specifically provided by the
provisions of “subsection A.2. of Section

-3.36.1200 and subsection A.2, of Section

3.36.1250, wo surviving sponse, surviving

- - dlomestic partner, surviving chikl or children, nor

any estate, nor any oflter person, shall be entitled
to any survivorship, death or other allowance or
benefit under or by virtue of any provisions of .
this chapter because of any person’s death if such

. death occurs during any time for or during which

such deceased -person's
suspended,

In the event survivorship benefits are paid
pursuant to subsection A.2. of Section 3,36,1200
or subsection A2, of Section 3,36.1250 because
of the death of 2 member while on leave of
absence to perform military or naval duty in thme
of war or national emergency, the monthly
survivorship allowance shall be reduced by the

membership  was
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amounts received by the survivor to whom the
allowance is paid pursuant to the United States

Social Security Act or other federal benefits

program whete such amounts are recelved by the

survivor because of death of the member incurred

: while on such leave of absence. ’
(Prior code § 2903.300; Oxds. 23807, 24081, 27712.)

3.36.1610 Termination of membership.
Aperson’s membership in this retirement system

shall be deemed automatically terminated upon the

occurrence of any of the following events;

A. Retirement of such person, under the provisions
of this plan, for service or disability; -

B. . Death of such person, where his membership has
not already been ferminated for some other
YEason; o , _

- C. Resignation or discharge of such person from, or

- transfer of such person from, any position

specified in Sections 3.36. 170 or 3.36.200 which .

is held by him, unless he resigns or is transferred
from such position to accept appointment to, or
to be appointed to, and Is immediately upon such
resigration or transfer appointed to another
position specified in said Sections 3.36.170 or
3,36.200; or discontinuance of such person’s
service in any such position so heid by bhim
because of abolition or discontinuance of such
‘position, unless such person is immediately
transferred upon discontinuance or abolition of
such position to a position specified in Sections
3,346,170 or 3.36.200;

D. Resignation or discharge of such person from, or

transfer of such person from, any position
specified in Sections 3.36.180, 3.36.210 or
3.36,260 which is held by him, unless he resigns
or is transferred from such position to accept

appointment to, or {0 be appoinied to, and is -

iramediately tpon such resignation or transfer

appointed to, a position specified in Sections.

3.36.170 or 3.36.200, or discontinuance of such
person’s service in any such position, unless such
person  is  immediately transferred upon
discontinuance or abolition of such position to a
position specified in Sections 3.36.170 or
. 3.36.200; S .
E. Any discontinuance of such person’s service in
any position specified in Sections 3.36.170,
3.36.180, 3.36,200, 3.36.210 or 3,36.260 which
is held by him, by reason of any suspension,
layoff or leave of absence which is found by the
~ refirement board to have resulted in permanent
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discontinuance of such service, as of the date of
such finding by said retirement board, unless
such permanent discontinuance of service is (o

accept appointment ot transfer to, and such

pexson is immediately upon such discontinuance
transferred or .appointed to, another position
specified in Sections 3.36.170 or 3.36.200,

{Prior code § 2903.301.)

3.36.1620 Return of contributions upon

vesignation, discbarge or permanent
. discontinuance of service - Less than
twenty years’ service. :

A. Any person entitled to credit for less than twenty

years aggregate service. whose membership is
terminated for any of the reasons set forth in
Subsections C. or D, of Section 3.36, 1610 shail
receive from the retivement fund all contributions
made by him to the fund which have not.
theretofore been withdrawn by him, plus interest
thereon as earned by said fund during the period

~ of his aggtegate service, but in no event shall any

member -receive Interest on his accumujated
contributions in excess of two pexcent per yeat.
Neither said person or any survivor ox estate of
such person shall thereafter be entitled to any
other allowance or benefit under this system, In
any case under the terms of this plan where a -
person is entitfed to a xeturn of employee

. contributions, such return of contributions shall

include an amount equal to the amount of the
employee contributions to the medical benefits
account plus Interest accrued thereon at the rate
of two pexcent per annum; provided, however,
that no such refurn of contributions shatl be paid
from the medical benefits account.

1f on or after March 28, 2005, the member is to
recelve a distribution of ah -eligible rollover
distribution, with a present value greater than one
thousand doliars, and if a member does not elect-
to have such distribution paid directly to an
eligible retirement plan specified by member ina
direct rollover or te recelve the -distribution
directly, then the system shall pay the distribution
in a direct rollover to an individual retirement
plan designated by the board in accordance with
Section 401(a)(31)(B) of the Internal Revenue
Code and IRS Notice 2005-5. -

(Prior code § 2903.302; Ord, 28886.)
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- 3.36.1630 Reserved,
Editor's note: Ord. 27768, § 32, adopted June
20, 2006, repealed § 3.36,1630, which pertained to
right of member under fi fty -five years of age with
more -than fwenfy years’ service to withdraw

contributions or to continue contributiens. upon.

resignation, discharge or permanent discontinuance of
service.

3.36.1640 Monthly allowance or return of
contributions to certain persons with
fen or more years of service whose
membership terminates before

o retirement.

A, Any person credited with ten or more years of
service ‘on or after July 1, 1976, in this
retirement plan whose memberslnp is terminated
after July 1, 1976, before such person retires, by
reason of resignation or discharge, layoff or
leave of absence deemed by the board te have
resulted in permanent discontinuance (unless such
permanent discontinuance is to accept transfer to
ar appointment to another position covered by the
plan) shall have the right to elect in writing, ona
form to be furnished by this plan, net later than
ninety days after the date upon which notice of
sald right is mailed by this plan to the person's
latest address on file in the office of this plan,
whether to allow his or her accumulated
contiibutions to remain in the retiremnent fund or
to' withidraw such contributions. Failure to make
such election in writing shall be deemed an

irrevocable election to withdraw his or her

accurnulated contributions. In the event of an
election to withdraw, such person shall receive
from the retirement fund the amount of such
person's accumnulated contributions to the fund,

plus interest theteon as earned by the fond during - - .

the period of such person's service, but in no

case shall the inferest exceed two percent per.

annum, Thereafter, neither such person nor the
surviving spouse, domestic partner, child or
children, or estate of such person shall be entitled
te any allowance or benefit whatsoever under the
provisions of this chapter,
B, If on or after March 28, 2005, the member is to
" recelve a distribution of an eligible rollover
distribution, with a present value greater than ene
thousand dollars, and if a member does not elect
to have such distribution pzid directly to an
" eligible retirement plan specified by member ina
direct roflover or to receive the distribution
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directly, then the systern shall pay the distribution
in a ditect rollover to an individnal retirement
plan designated by the board in accordance with
Section 401(2)(31)(B) of the Internal Revenue
Code and IRS Notice 2005-5.

. - When both of the following conditions have bccn

satisfied, a person who has elected to aliow his or

her accumulated contributions te remain in the

retitement fund may apply for a monthly
allowance to be paid from the retirement fund:

1. Such persott attains fifty-five years of age;
and

2. Twenty years have elapsed from the time

- such person first became a membet.

A person who separates from clty service on or

after July 5, 1992, may apply for a monthly

allowance to be paid from the retirement fund if
the conditions of Subsection B. are satisfied or if
both of the following conditions are satisfied:

1. The person has attained fifty years of age;

" and

2, At the time the person sepazated from cify
service, the person was .entitled to not less
than twenfy-five years of service tredit in
this plan.

"The monthly allowance payable pursuant to this

section shall be calculated as follows:

1. For a person who separated from city
service prior to February 4, 1996, the
monthly allowance shall be equal to two and
-one-half percent of the person's final
compensation for each full year of service.
In no event shall the person’s monthly
allowance exceed a maximum of seventy-
five percent of bhis or her final
compensation,

2.. For a person who’ separated f‘rom city

--- -ervice on or after February 4, 1996, but

prior to February 4, 2000, the monthly

- allowance shall be equa[ to two and one-half.
percent of the petson's final compcnsation
for each of the first twenty years of service
plus three percent of the person's final
compensation for each full year of service in
excess of twerty years of service, In no
event shal] the person's monthly allowance
exceed a maximum of eighty percent of his
or her final compensation,

- 3. Por a person who separated from city

service on or after February 4, 2000, the
monthly allowance shall be equal to two and
one-half percent of his or her final
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compensation for each of the first twenty
years of service plus three percent of his or
~ her final compensation for each of the nex!
five full years of service plus four percent of
the person’s final compensation for each full
year of service in excess of the first twenty-
five years of service;. provided; however
that in no event shall the monthly allowance
exceed a maximum of eighty-five percent of
- . the member's final compensation.

4. For a person who was employed in the
police department and who separated from
city service on or after July 1, 2006, the
monthly allowance shall be equal to two and
one-half percent of his or her final
compensation for each of the first twenty
years of service plus four percent of the
person's final compensation for each full

year of service in excess of twenty years of

service; provided, however that in no event

shall the- monthly allowance exceed 2

maximum of ninety percent of the member's

final compensation. ‘

5. TFor a person who was employed in the fire
department and who separated from eity
service on or after July 1, 2008:

a. If the person was credited with less
than twenty years of service credit at
the time of separation from service, he
or she shall be paid from the retirement
fund 2 monthly allowance equal to two
and one-half percent of his or her final

compensation for each year of service.

credit, .
b. If the person was credited with twenty
. or more years of service credit at the
time of separation from service, he or

she shall be paid from the retirement.

fund a. monthly allowance equal to

three” percent of his or her final.

compensation for each year of service
credit; provided, bowever, that in no
event shall the monthiy service
retirement  allowance exceed a
maximum of ninety percent of the
member's final compensation.
Yor the purposes of this Section 3.36.1640,
“service” means service performed for the city
and for which the member is entitled to credit
under the provisions of this chapter. “Service”
shall not include service as an officer or

employee of a reciprocal agency whichisused to -
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qualify for benefits pursuant to Section
3.36.3020. .

G. In computing the amount of allowance payable,

pro rata credit shall be given for a portion of a

full year. . ,

H. At any time after electing to allow his or her
accumulated contributions to remain in the
‘vetirement fund, the person may submit a written
request for a return of such contyibutions, in
which event such contributions shall be returped
to such person plus interest thereon as earned by
the fund to the date such contributions are
returned, bitt inno case shall interest exceed two
percent per annum, Thereafler, neither such

persop ‘nor the surviving spouse, domestic

partner, child or children, or estate of such
person shalt be entitled to any allowance or
benefit whatsoever under the provisions of this
chapter, - :

(Prior code § 2903.303a; Ords, 23807, 24200, 25614,

26229, 26836, 27712, 27721, 28300; 28886.)

3.36.1650 Reserved, '
Editor’s note: Ord. 27768, § 33, adopted June

20, 2006, repealed § 3.36.1650, which pertained to

required election under Section 3,36,1630 or Section
3.36.1640. :

3,36.1660 Survivorship benefits payable where

~ person eligible for monfhly allowance

under Section 3.36.1640 dies before
‘receiving same, .

A. If after a person becomes entitled to the monthly
allowance provided for in Section 3.36.1640, he
or she should die before receiving any such
allowance: - T
1. Such deceased person’s surviving spouse,

surviving domestic. .partner,. eligible’

surviving child or children (as said texms are
defined in Section 3.36,1200), shall be
entitled: ‘ '

a. Under the conditions described in
subsections C. and 1. of Section
3,36.1200, to a sum of money equal to
all contributions of the deceased person
to the retirement fund plus interest
thercon as carned by the fund to the
deceased person's death, but in no case
shall the interestexceed two (2) percent
per annum; and

b, Under the conditions described in
subsections B. and G. of Section
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3.36.1200, and subject to the
walhholdmg provided for in subsection
H. of Section 3.36.1200, if a lamp sum
refurn of contributions and intercst is
chosen, a monthly allowance in the
amount specified in subsectlon B. of
this Sectfon,
Such deceased person’s estate shall be
entitled, under the conditions described in
subsection B, of Section 3.36.1200, to a
returnof the deceased person’s contributions
together with interest thercon to the date of

“death, but in no case shall the interest

exceed two (2) percent per annum.

‘B, Theamount of a monthly allowance payable
under this section shall be;

1,

To a surviving spouse or surviving domestic
partner, one and eight hundred seventy-five
thousandths (1.875) percent of the deceased
person’s final compensation for each full

-year of service; provided, however, that in

no event shall the monthly allowance exceed
a maximum of thirty-seven and five tenths
(37.5) percent of such final compensation.
Pro fata credit shall be given for a portion
of a full year. The monthly allowance shall
be paid for the life of the surviving spouse

_or surviving domestic partner,

To one (1) eligible surviving child, one and
twenty-five hundredths (1.25) percentof the
deéceased person’s final compensation for
each full year of service; provided,
however, that in no event shall the monthly
allowance exceed a maximum of twenty-five
{25) percent of suck final compensation. Pro
rata credit shall be_given for a pomon of a
full year.

To each of two (2) ehgxble survwing
children, one-half (1/2) of the amount
specified In the following paragraph a or

one-half (1/2) of the amount specified in the
- following paragraph b, whichever is the

lesser amount:

a. One and eight hundred seventy-five
thousandths (1.875) percent of such
deceased person’s final compensation
for each full year of service; provided,
however, that in no evéent shall the
combined monthly allowance payable to
the children exceed a maximum of fifty
(30) percent of such final
compensation, Pro rata credit shall be
given for a portion of a full year.

352.b
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- allowance hereunder,
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. That percentage of the ~deceased
person's final compensation which,
when added to the perceitage of such
final compensation which is paid or
payable to a surviving spouse or
surviving domestic parter of such
deceased person will not exceed a total
of seventy-five (75) percent of such
final compensation.

4. 'To each of three {3) or more eligible
surviving children, the amount specified in
the following paragraph a or the amount
specified in the following paragraph b,
whichever {s the lesser amount;

a.- Two and five-tenths (2.5) percent of
such deceased person’s final
compensation for each .full year “of

_ service, divided by the number of

" children entitled to receive an
allowance; provided, however, that in
no event shall the combined monthly
allowance paid to the children exceed a
maximum of seventy-five (75) percent
of such final compensation. Pro rala
credit shall be given for a portion of a
full year.

b. That percentage of the deceased
person’s final compensation which, -
when added to the percentage of such
final compensation which is paid or

. payable to a sutviving spouse or
surviving domestic partner of such
deceased person will not exceed a total
of seventy-five (75) percent of such
final compensation, divided by the

- nitmber of children entitled to receive
an allowance,

. C...Bach.child who, if he or she were under the age

of eighteen (18) years, would be a surviving
child as defined in Section 3.36, 1200 and entitled -
to payment of confributions and monthly
shall, if he or she
otherwise meets the eligibility requirements of
Part 9, it being assumed for purposes of such
part that such child would be entitled to a
surviving child’s monthly survivoship altowance
under Part 8 if he or she were under eighteen
(18) years of age, be entitled to a child’s school
allowance for the time set forth in Section
3.36.1440 In the same amounnt, including return
of contributions and monthly survivorship
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allowance as set forth above for surviving child

and children,
(Prior code §2903.303b; Ords. 19478, 23807, 26836,

27712.)

3.36.1670 Survivorship benefits payable where
person eligible for monthly allowance
under Section 3.36.1640 dics after
receiving same. .

A. If after a person becomes entitled to the monthly

allowance provided for in Section 3.36.1640, he or
she should die afier receiving any such allowance,

352.¢
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such person’s surviving spouse, surviving domes-
tic pariner, surviving child or children (as said

terms are defined in Section 3.36.1230) shall be

entitled to a monthly allowance under the condi-
tions described in subsections C and D of Section
3.36.1320, the amount of such monthly allowance
10 be as set forth in subseciion B of this section,
and such deceased person's estate shall be entitled
to a payment of one thousand dollars ($1,000.00)
under the conditions described in Section 3.36.1230
E.

. Fhe amount of such monthly allowance payable

under this section shall be:

1. To a surviving spouse or surviving domestic
pariner, one and eight bundred seventy-five
thousandths (1.875) percent of the deceased
person’s final compensation for cach full
year of service; provided, however, that in no
event shall the monthly allowance exceed a
maximum of thirty-seven and one-half (37.5)
percent of such final compensation. Pro rata
credit shall be given for a portion of a full
year. The monthly allowance shall be pald
for the life of the surviving spouse or survxv—
ing domestic partner

2. To one (1) eligible surviving child, one and
twenty-five hundredths (1.25) pmcem of the
deceased person's final compensation for
each full year of service; provided, however,
that in no event shall the monthly allowance
exceed a maximum of twenty-five (25) per-
cent of such final compensation. Pro rata
credit shall be given for a portion of a full
year;

3. To cach of two (2) cligible surviving Chll-
dren, one-half (/2) of the amount specified in

- the followlng paragraph a, or one-half (¥/2) of .

the amount specified in the following para-
graph b, whichever is the lesser amount:

a.. Ope sud eight hundred seventy-five
thousandths (1.875) percent of the de-
ceased person's final compensation for
each full year of service; provided,
however, that in no event shall the
combined monthly allowance payable
to the children exceed a maximum of
fifty (50) percent of such final compen-
sation. Pro rata credit shalt be given for
a portion of a full year;

b.  That percentage of the deceased person's
final compensation which, when added
" to the percentage of such final compen-
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sation which is paid or payable to a
_surviving spouse or surviving domestic
partner of the deceased person, will not
exceed a total of seventy-five (75) per-

: cent of such final compensation;

4. 'To each of three (3) or more eligible surviv-
ing children, the amount specified in the
followmg paragraph a, or the amount speci-

fied in the following paragraph b, w}uchever
is the lesser amount:

a. Two and one-half (2.5) percent of thc
deceased person’s final compensation
for each full year of service, divided by
the number of children entitled to re-
ceive an allowance; provided, however,
that in no event shall the combined
monthly allowance paid to the children
exceed a maximum of seventy-five (75)
percent of such final compensation. Pro
rata credit shall be given for a portion
of a full year.

_b.  Thatpercentage of thedeceased person's
' final compensation which, when added
to the percentage of such final compen-
sation which is paid or payable to a

. surviving spouse or surviving domestic
partner of such deceased person, will

pot exceed a total of seventy-fwe (75
percent of such final compensation,
divided by the number of children en-

titled to receive an allowance. ‘

Each child who, if he or she were under the age of
cighteen (18) years, would be a surviving child as
defined in Section 3.36.1230 and entitled to pay-
ment of 4 monthly survivorship allowance here-
under. shall, if he or she otherwise meets the -
eligibility requirements of this Part 9, it being
assumed for purposes of such part that such child
would be entitled to a surviving child's moonthly
survivorship allowance under Part 8 if he or she
were under eighteen (18) years of age, be entitled
to a child's school allowance for the time set forth
in Section 3.36.1440 in the same amount, includ-
ing retum of contributions and monthly survivor-
ship allowance, as set forth above for surviving
child and children.

Such deceased person shall, for the purpose of the
definition of spouse, domestic partner, child or

. children contained in this Section, be deemed to

have retired as of the date such deceased person
first receives a monthly allowance hereunder.

(Pnor code § 2503.303¢; Ords. 23807, 26836, 27712.)
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3.36.1080. Refurn of contributions to certain survi-
vors of person whe dies before reaching
fifty-five and before twenty years have
elapsed from the time such person first
became a member,

If such person mentioned in Section 3.36.1640
‘should die before he or she reaches fifty-five (55) years
of age and before twenty (20) years have elapsed from
the time such person first became a member of this
system, such deceased person’s surviving spouse, sur-
viving domestic partner, surviving child or children (as
such lerms are defined in Section 3,36.1250), or such
deceased person's estate shall be entitled under the
condition described in subsections C, D or E of Section
- 3.36.1250, whichever is applicable, either (I) to the
retum from the retirement fund of 2 sum of money equal
to such deceased person’s contributions to the retire-
ment fand, plus interest thereon to the date of death, as
earned by such fund, but in no case shall the interest
exceed two (2) percent per year, or (i) to the sum of one
thousand dollars ($1,000.00), whichever is greater. A
surviving spouse or surviving domestic partnér shall be
paid benefits under this section regardless of whether
the spouse or domestic partmer is married or has
¢stablished a domestic padoership at the time the
benefits become payable.

(Prior code § 2903.303d; Ords. 23807, 27712, )

336.1690 Cost of living increases.

' All monthly allowances and monthly sumvorslup
allowances payable under Sections 3,36.1640, 3.36.1660
and 3,36.1670 shall be eligible for and entitled to the
cost of living increases or decreases set forth in Chapter
3.44 of this Code. For purposes of Section 3.44,040,
such person shall be deemed to have retired as of the
first day of the first perod for w}uch he receives a

- morthly ailowance.

(Prior code § 2903.303e; Ord. 18378)

3.36.1700 ‘Transfer of contributions to federated city -

employees' retirement systent in time and
mmmner specified in Séction 3.24,1080 or
3.28.650.

A.  Subject to the pmwsmns of Subsection B., in the
event a person's membership in this plan is termi-
nated because of the abolition or discontinuance of
the office or position held by him or her in the
police or fire department, but such person is
transferred, withont a break in service and without
being reguested to take any civil service sxamina-
tion therefor, to a new office or position in a

-depaitment other than the police or fire depart-
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ment, and the functions and duties of his or her
new office or position are substantially the sameas
. those performed by him or her in the former office
© or position in the police or fire department, and if
in addition he or she thereby becomes a member

of the retirement plan established by Chapter 3.24

or Chapter 3.28 of. this Code and elects and

becomes entitled to receive credit under such plan
for service to which he or she was entitled to credlt
vnder this plan, then in such event:

1. The person may elect, in lieu of receiving or

being entitled to any other rights, benefits or
moneys under this plan, to have all of kis or
‘her accumulatéd contsibutions in this retire-
ment fund, with interest thereon, transfeired
and paid to the sotirement fund established
"pursuant to Chapters 3.24 and 3.28. Such
election shall be made in the manner and
time - specified in Section 3.24.1080 or
3.28.650.

2. Upon such election being made, said accu-
mulated contributions and interest earned
thereon, plus all contributions made by the
city to this plan because of such person's

 membership herein, shall be transferred and
paid to the retirement fund established pur-
suant to Chapters 3.24 and 3.28 of this Code,
and thereafter, neither the person making
such election nor any survivor or estate of
such person shall be entitled to any rights,
benefits, allowance or moneys under this
plan. .

B. Inthe event the accumulated contributions in this
retirement fund of a person wio makes the elec-
tiont deseribed in Subsection A. exceed the contri-
butions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan anid
there is no provision in the Chapter 3.24 or 3.28
retirement plan for a credit against future contri-
butions, then that portion of the accumwulated
contributions in this retirement fund that i in
excess of the contributions required for such
Jurchase of service credit shall retnain- in this
retitement fund and shall be refunded, plus ac-
crued interest al the rate of two percent (2%) per
anoum, to the person at the time the person
“sepatates from city service,

{Prior code § 2903.304; Ord. 27768.)
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3.36.1710 Transfer of contributions {o federated city

employces' retivement sysiem, in the man-
ner and time specified in-Section 3.24.1090
or 3.28.660.

Subject to the provisions of Subsection B., in the

event a person’s membership in this plan is termi-

nated, and if in addition he or she thereafter

becomes a member of the retirement plan estab-
lished by Chapter 3.24 or Chapter 3,28 of the San

José Municipal Code and elects and becomes

entitled under Section 3.24.1090, 3.28.650 or

3.28.660 to receive credit under sueh plan for

service to which he or she was eatitled to credit

under this plan, then in such event:

1. The person must elect to have all of his or
her accumulated contributions in this Plan,
with interest thereon, transferred and paid to
the retitemeni fund established pursuaut to

Chapters 3.24 and 3.28 of this Code. Such

election shall be made in the manner and
time specified in Section 3.24.1090 or 3.28.660
of this Code, _

2, Upen such election being made, said accu-
mulated contributions, and -interest camed
thereon, in accordance with said election,
shall be transferred and paid to the retirement
fund established pursuant to Chapters 3.24

~ and 3.28 of this Code, and thereafter, neither

fhe person making such election nor any

" survivor or estate. of such person, shall be

entifled to any rights, benefits, allowance or
moneys under this plao,

3,  Also, upon said election being made, all
contributions made by the city to this retire-
ment fund because of said person's meraber-
ship herein shall be transferred and paid to
the retirement fund established pursvant to
Chapters 3.24 and 3.28 of this Code.

In the event the accumulated contributions in this
retirement fund of a person who makes the elec-
tion described in Subsection A. exceed the contri-
butions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and
there is no provision jn the Chapter 3.24 or 3.28
retitement plan for a eredit against future contri-
butions, then that poxtion of the accumulated
contributions in this retirement fund that is in
excess of the contributions required-for such
purchase of service credit shall remain in this
retirement fund and shall be refunded, plus ac-
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crited interest at the rate of two percent (29%) per
annum, to the person at the time the person
separates from ity service,

(Prior code § 2903.305; Ord. 27768.)

. ?art. 12

INCREASED BENEFITS FOR CERTAIN
‘ PERSONS

Sgctiensz

3361750  Increased bencfils to persons re-
tired for service on or after April
12, 1960, to effective date of this
chapter. ]
Increased benefits for survivors of
certain pexsons who died after April
12, 1960, but hefore effective date
for this system, while members of
plan established by Chapter 3.32. -
Increased benefits to persons re-
tived for disability from April 12,
1960, fo effective date.

Persons with more than twenty
years' service, under fifty-five years
of age, who resigned or were dis-
charged on or after Apxil 12, 1960
and prior to the effective date of
this chapter, .

Termination of allowances or ben-
efits for treason or conviction of
felony.

3.36.1760

3.36.1770

3.36.1780

3.36.1790

3,36.1750 Increased benefits to persons retired for

A,

355

sexvice on -or after April 12, 1960, to
effective date of this chapter. '
Each person who, on or after April 12, 1960 but
- prior to the effective date of this chapter held any
position in the police depariment or fire depart-
ment in one of the classes of positions designated
in Sections 3.36.170 or 3.36.200 of this chapter,
and who, in addition, on or after April 12, 1960, .
and prior to the effective date of this chapter was
retired for service from such position under the
provisions of the police and fire department retire-
ment plan established by Chapter 3.32 of this
Code, shall bave the option of hereafter receiving
the benefits provided by this chapter, subject to all
the provisions of this chapter, including survivor-
ship and death benefits, the same as though he
were refired for service pursuant to the provisions
of this chapter in licu of recejving or being entitled
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to any benefits or rights under the provisions of
the police and fire departieent retirement plan
established by Chapter 3.32 of this Code.

Each of said persons in order to exercise his
option, shall file with the secretary of the retire-
ment board a writien statement, on a form 1o be
fumished to him on his request by said board,
declaring that he elects to hereafter receive the
benefits provided by this chapter in Heu of such

benefits or sights as he may have under the

provisions of the police and fire department retire-
ment plan established by Chapter 3.32. Said state-
mexnt shall be filed as aforesaid on or before and
no later than the vinetieth day immediately fol-
lowing the effective date of this chapter, Upon
filing said statement in the manner and time
hereinabove specified, such person shall hereafter
be entitled to benefits provided by this chapter,
and shall be subject to all the provisions and
conditions of this chapter, the same as if he had
retired for service hereunder. Each such person so
clecting o receive the benefits provided by this
chapter shall cease being a member of the retire-
ment system established by Chapter 3.32 of this
Code as of the date he exercises such -option, and

shall thercafter not be entiled to any of the
benefits provided by the system cstablished by -

said Chapter 3,32,

(Prior code § 2903.325.)

3,36.1760 Increased benefits for survivors of certain

persons who died after April 12, 1960, but
before effective dafe for this system, while
members of plan established by Chapter
3.32,

The sutviving widow and surviving child or chil-
dren of any person who on or after April 12, 1960,
but prior to the effective date of this chapter held
any posmon in the police department or fire
department in one of the classes of positions
designated in Sections 3.36.170 or 3.36.200 of this
chapter and who, in addition, on or after April 12,
1960; and prior to the effective date of this chapter
died while holding such a position, shall have the
option of receiving the survivorship and death
benefits, if any, provided by this chapter, subject to

all the provisions of this chapter, the same as if the -

deceased person were a member of this retirement
system at the time of his death, in Tieu of receiving
. or being entitled to any benefit or rights under the
provisions of the police or fire department retire-
ment plan established by Chapter 3.32 of this
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Code; provided, that if such surviving widow has
already received the deceased persons contribu-
tions to the retirement system established by
Chapter 3.32, plus infevest on said contributions,
pursuant to Section 3.32.350, the monthly allow-
ances payable to such widow and or child or
children shall be withheld and not paid to the
persons entitled 1o the same until such time as the
total amount of allowances so withheld should

- equal the total amount paid to such surviving

widow pursuant to said Section 3.32,350 in the
same manmner and to the same extent as provided
for in subsection A.6.. of Section 3.36.1200 of
this chapter. If sald contribufions and interest
thareon have not been paid to such widow, then all

of the provisions of this chapter shall be applicable

thereto,

Said option shall be exerc;sed by such surviving
widow on her own behalf and on behalf of all such -

children; and 3f there be no surviving widow, such
option shall be exercised by the duly appomtcd
guardian or guardmns of ali such survwmg chil-
dren,

In order to exercise said option, such person shall
file with the secretary of the retirement board a
written statement on a form to be furnished by said
board to such person on his request, declaring that
he elects to receive the benefits provided by this
chapter in lieu of any benefit or right as he may
have under the provisions of the police and fire
department retirement plan establisbed by Chapter
3.32, Said statement shall be filed as aforesaid

. within sixty days from and after the effective date

of the ordinance codified herein, and no later,
Upon filing said statement in the manner and time
hereinabove specified such person shall thereafter
he entitled to make application for and receive the
benefits, if any, provided by this chapter, and
subject to all the provisions and conditions of tlis
chapter. Bach such person so electing to recejve
the benefits provided by this chapter shall there-

after have no right to any of the benefits provided -

by the retirement system established by Chapter
3.32 of this Code.

(Pnor code § 2803.325a.)

3.36,1770 Increased benefits to persons retived for -

disability from April 12, 1960, fo effective
date,

A, Each person who, on or after April 12, 1960 but

prior to the effective date of this chapter held any
position iIn the police department or fire depart-
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ments in one of the classes of positions designated

in Section 3.36.170 or 3.36.200 of this chapter,
and-who, in addition, on or after Apsil 12, 1960
and prior to the effective date of this chapter was
retired for service-connected or nomservice-con-
nected disability from such position under the

* provisions of the police and fire depariment retire-

ment plan established by Chapter 3.32 of this

‘Code, shall have the option of hercafter receiving

~ the benefits provided by this chapter, including
survivorship and death benefits, subject to all the
provisions of ‘this chapter, for such service-
connected or nonservice-comnected disability, as
the case may be, in lieu of receiving or being
entitled to any benefits or rights under the provi-
" sions of the police and five department plan
‘established by Chapter 3.32 of this Code. In no
event, however, shall any disability retirement
allowance paid to him under the provisions of this
chapter cover or be for any period of time preced-
ing the effective date of this chapter.

Each of Sald persons, in order 0 exercise his
option, shall file with the secretary of the retire-
ment board a written statement, on a form to be
furnished to him on his request by said board,

declaring that he elects to hereafter receive the

benefits provided by this chapter in lieu of such
beoefits or rights as he ‘may have under the
provisions of the police and fire department plan
established by Chapter 3.32 of this Code, Said

statement shall be filed as aforesaid on or hefore

and o later than the ninetieth day immediately
following the effective date of this plan. Upon
‘filing said statement in the maoner aud time
hereinabove specified, such persoo shall hereafter
be entitled to the benefits provided by this chapter,
and shall be subject to all the provisions and
conditions of this chapter, the same as if e had
been retired for said disability hereunder. Each
such person so electing to receive the benefits
provided by this chapler shall cease being a
member of the refirement system established by
Chapter 3.32 as of the date he exercises such
option, and shall thereafter not be entitled to any
of the benefits provided by said system established
by Chapter 3.32.

(Prior cede § 2903.326.)
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3.36.1780 Persons with more than twenty. years'

service, under fifty-five years of age, who
resigned or were discharged on or after
April 12, 1960 and prior to the effective
date of this chapten

Bach person who held on or after April 12, 1960

- but prior o the effective date of this chapter any

position in the police department or fire depari-
ment of the city which is included in the lst of -
positions specified in Sections 3.36.170 or 3,36.200

" of this chapter and who, in addition, on or after

April 12, 1960 but prior to the effective date of
this chapter resigned or was discharged from such
position and who in addition at the time of such
resignation or discharge had not yet atiained
fifty-five years of age but was entitled to credit for
not less then twenty years of service under the
police and five department retirement plan estab-
lished- by Chapter 3.32 of this Code, and who in
addition at or prior to the time he or she exerciscs
the option hereinafter given to him or her has not
yet withdrawn from the retirement fund any con-
tributions theretofore made by him or her under
the provisions of the police and fire department
retiremnent plan established by Chapter 3,32, shall
have the right, if he orshe so elects within the fime
and in the manner hereinafter specified, to have all
his or her said contributicos transferred to an .
account maintained under the provisions of this
chapter and left in the retirement fund as contvi-
butions made by him or her under this chapter.

Bach of said persons, in order to exercise the
option to have his or her contributions transferred
to an account maintained under the provisicos of
this chapter as provided for in this section, shall
file with the secretary of the retireiment board a
written staternent, on a form to be furnished by -
said board upon his or her request, declaring that
he or she elects to have all contributions thereto-
fore made by ltim or her under the police and fire
department retitement plan established by Chapter.
3.32 transferred to an account maintained under
this chapter and left io the retirement fund as
contributions made by him or her under this
chapler. Said statement shall be filed as aforesaid
on or before and no Jater thau the ninetieth day
immediately following the effective date of this
plan. In no event may said statement be filed, and
in no event may any such person elect to continue
contributions under this section and "have any
rights under this sectinn if the person has already
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withdrawn: from the retirernent fund all contribu-
tions theretofore made by him or her to said fund
(Pnor code § 2903.327; Ord. 27768.)

3.36,1790 Tcrmma!mn of a]lowances or benefits for
freason or conviction of felony.

Any and alt alowances or benefits payable under

and by virtue of the provisions of this Part 12 may be

cancelled and terminated by the retirement board, in its

discretion, if the recipient thereof shonld commit trea-
501 Or be convicted of a felony.
(Prior code § 2903.328.)

Part 13

DEATH WHILE ON MILITARY LEAVE OF
- ABSENCE
Sections:
3.36,1800  Definitions.
3.36.1810  Survivor's benefit - Amount deter-
mination. _
- 3.36.1820 Times for and during which
survivor's benefit is payable.
Benefits or allowances - Condi-

3.36.1830
: tions,

3.36.1800 Definitions.
As used in this Part 13:
A, "Armed forees of the United States" means the

. United States Air Forees, Army, Navy, Marine
Corps, Coast Goard, and the Army and Navy

- Nurse Corps, and no other forces or service,

B. "Social Sccurity Act” means those provisions of

the Federal Social Security Act which are set forth
- in Subchapter I of Chapter 7 of Title 42 of the
- United States Code Annotated.

C. *State Militia" and "Militia of the state of Califor-
nia” mean the California National Guard or Cali-
fomia Natiopal Guard Reserve, and no other
forces, or service.

D. "Swvivor of suspcnded member who dies in
mllitary service" means the widow, widower, sir-
viving divorced wife, child, mother or parent,
specified in Section 402 of the Social Security Act,
if any, of the "suspended member who dies in
military service,” surviving after the death of the
"suspended member who dies in military sexrviee”,
who:

[. Is or will be entitied, upon or at any time
after and because of the death of the "sus-
pended member who dies in military ser-
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vice," to collect from the Federal Social
Security Program, under and by virtue of the
provisions of Section 402 of the Federal

Social Sceurity Act, and subject to the pro-

visions of said Social Secwrity Act, the
widow/'s, widower’s, surviving divorced wife's,
child's, mother's or parents' survivors monthly
insurance benefits (other than hospital insur-
ance benefits, annuities, Medicare benefits or
other nonmonthly susvivors insurance bene-
fits) specified in Section 402 of said Social
Security Act; or

2. Would be entitled, upon or at any ume, after
and because of the death of the "suspended
member who dies in wilitary service," to
collect from the Federal Social Security Pro-
gram, under and by virtue of the provisions
of the above specified Section 402 of the
Federal Social Security Act and subject to
the provisions- of said Social Security Act,
the widow's, widower’s, survivor's, surviving
divorced wife's, child’s, mother's or parepts’
survivors monthly insurance benefits (other
than hospital insurance benefits, apnuities,
Medicare benefits or other nonmonthly sur-

vivors insurance benefits) specified in Sec-

tion 402 of said Social Security ‘Aet if the
"suspended member who dies in military
service" has been entitled to credit, under the
provisions of said Federal Social Security
Act, for period of city sexvice rendered ou or
after July 1, 1958 only, for which such
"suspended member who ‘dies in militacy
service" was entitled to credit under the

provisions of the retirement system estab-

lished by the provisions of this Chapter 3.36.

"Suspended-member who dies in military service"
means a person whose membership in this retire-

ment system is suspended in time of tar involving
the United States as a belligerent under and by -

virtue of the provisions of Section 3.36.1600,
beeause of the grant to him of 4 Jeave of absence

without pay, from city employment for monthly .

compensation, for the purpose of ‘joining the
armed forces of the United States or for the
purpose of serving with any reserve force or corps
of the armed forces of the United States or with

the. Militia of the state of California, if, being a -

member of such reserve force or corps or of such
State Militia he is ordered by compeient military
authority to active duty with such reserve force or
corps or State Militia, and who does in fact
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without unreasonable and unnecessary delay join
such armed forces of the United States during the
existence of said war or does in fact serve in
active duty during the existence of said war with
said reserve forces, corps or State Militia, and
. who in addition dies between the first day of
Qctober, 1967 and the thirtieth day of January,
1970, inclusive, during said suspension and Jeave
of absence .and while in active service in such
armed forces of the United States, reserve farces
Jor corps or State Militia and while said war still
exists. Said term does nnt mean or include any

such person whe died or dies prior to October 1,

1967 or after January 30, 1970.

“War involving the United States. as a

belligerent” shall be deemed to exist:

1. Whenever Congress has declared wat unti}
peace has been formally restored or until

Congress or the President proclaims or

declares that such war or hostilities theretn
have ceased or terminated, whichever is
~ earlier; -
Whenever the United States is engaged in
-active military operations against any
forelgn power, whether or not war has been
formally declared; or o
Whenever the United States is assisting the
_ United Nations, in actions invelving the use
of armed force, to” maintain or restore
international peace and security.
(Prior code §§ 2903.350 - 2903.355.)

3,36.1810 Survivor’s benefit - Amount
delermination, ,

Subject to the conditions, Hmitations and
restrictions set forth in this section and those set forth
in other sections of this Part 13, each survivar of a
suspended member who dies in milltary service,
defined in Section 3.36.1800D, sha)i be entitled to
receive, and shall be paid, from the retirement fund
established and maintained pursuant to the other patts
of this Chapler 3.36, for and during the thme or times
only which are hereinafter specified In Section
3.36.1820, a monthly survivorship allowance cqual to
- the difference between:. . '

A, ‘The amount of monthly survivors insurance
benefit (other than hospital Insurance benefits,
annuities, Medicare benefits or other nonmonthly
survivor’s insurance benefits), if any, which sueh
survivor is or will be entitled to coliect from the
social security program, for and during the time

§3.36.1830

military service, under and pursvant o the
provisions of Section 402 of and subject to the
provisions of the Federal Social Security Act; and
The amount of monthly survivors insurance
benefit (other than hospital, insurance benefits,
annuities, Medicare benefits or other nonmonthly
survivor's insurance benefits) which survivor
would be entiiled to collect from the social
securlty program, for and during the time or
fimes hereinafter specified in Seetion 3.36.1820,
because of the death of the suspended member
who dies in milltary service, under and pursuant
to the provisions of Section 402 of and subject to
the provisions of the Federal Social Security Act,
if the suspended member who dies in military
service had been entitled to credit, under the
provisions of the Pederal Social Security Act, for
the perlods of city service rendered on or after
July 1, 1958 only, for which the suspended
member who dies in military service was entitled
to credit as city service under the provisions of
the retirement system established by this Chapter
31.36. . .
{Prior code § 2903.356.)

1,36.1820 Times for and during which surviver’s
benefit is payahle. : ‘
Any monthly allowance which is payable to a -
survivor of a suspended member who dies in military

© service under and pursuant to the preceding Section

3.36.1810 is and shall be payable only for and during
the month or months for and during which such
survivor would be entltled to a monthly sutvivor's
insurance benefit (other than hospital insurance
benefits, apmuities, Medicare benefits or other
nonmonthly survivor's insurance benefitg) under and
by virtue ,of the provisions of Section. 402 of and
subject to the provisions of the Pederal Social Securlty
Act, because of the death of the suspended member

‘who dies in military service, If the suspended member

or times specificd in Section 3,36.1820, because

of death of the suspended member who dies in
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who dies in military service had been eniitled to
credit, under the provisions of the Federal Social
Security Act, for the periods of city service rendered
on or after July 1, 1958 only, for which the suspended
metnber who dies in military service was entitled to
credit as city service under the provisions of the
retirement system established by this Chapter 3.36.
(Prior code § 2903.357.)

3.36.1830 Benefits or allowances - Conditions.

Anything  elsewhere to fhe contrary.
notwithstanding, no person shall be entitled to or be
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paid any benefit or allowanee whatever under and by
viriue of any of the provisions of this Part 13 if:

A

‘The membership of the suspended member who

dies in military setvice in this retirement system

shall have already been terminated, prior to his

death, by retirement for service or disa_bility, '

resignation, discharge, discontinuance of service,
or by the occurrence of any other event, under
and by virtue of the provisions of Section
3.36.1610 of this chapter; or

Said suspended member who dies in military
service was entitled, at or prior to his death, 1o
immediate retirement for service under the

provisions of the retjrement system established by

this Chapter 3.36; or

Safd suspended member who dies in military
service, at the time of commencement of the
leave of absence specified in Section3.36.1800E,
was not entitted to credit, under the provisions of
this retirement system, for at least two years of
service under this retirement systeny; or

Any survivor or estate of said suspended member
who dies. in military service is entitled to any
allowsance or other benefitunder and by virtue of
the provisions of other parts of this Chaptéer 3.36
as g result of the death of the suspended member
who dies in military service, unless each such
survivor and estate waives his or its yight to

_receive any and all allowances or benefits

payable to them or either of them under the
provisions of other parts of this chapier; or

" Said suspended member who dies in military

service after joining the armed forces of the
United States, or afier reporting to active duty
with a reserve force or cnrps: of such armed
forces, or with the State Militia, pursuant to
orders of competent military authority, and
before dying, veluntarily requested or agreed to
an extension of his original term of enlistment,
service or tour of duty or to an additional terra of
entisiment, service or tour of duty, or otherwise
continued his actlve service with said armed
forces or militia beyond the fitst date that he
could have terminated or left active service or

could have caused his active service. to be :

terminated; or

Said suspendcd member who dies in military
service had actively served in any of the armed
forces of the United States, or-in any reserve
force or corps of such armed forces of the United
States, or in any reserve force or corps of such
armed forces or with the State Militia, within two
years immediately preceding the date of
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commencement of the leave of absence hecause
of which his membership in this retirement
system was suspended under and by virte of the
provisions of Section 3.36.1600, for any period
of time in excess of thirty days’ duration; or
Said suspended member who dies In military
service died prior to Qetober 1, 1967 or after
January 30, 1970.

(Prior code § 2903.358.)

Part 14

MEDICAL BENEFITS FOR CERTAIN
PERSONS

Sections:

Medical beunefits for retired
members.
Medical benefits for survivors of
menbers,
R_equirements for participation
fin medieal insuranee plan.
Reimbursement for Medicare

- Part B payments.
Allocation of costs of providing
medical insurance eoverage fo
members or survivors.
Payment of family coverage
premiums in the case of
guardianship of minor children.
Eligible medical plan.
Limitation on funding provided
to retirement fimd for medical
benefits,

3.36.1900
3.36.1910
3.36.1920
3.36.1925
3.36.1930

3.36,1935

3,36.1940
3.36.1950

3.36.1900 Medical benefits for retired members.

Subject to the provisions of this chapter, a

member or former member may be entifled to medical
insurance coverage in an eligible medical plan as
speciﬁed in Section 3,36.1940 if the requirements of
subsection A., B.,; C.,orD. of lhns Section 3.36.1900
are satisfied: .
A. The member is retived for service under Part 6 of

this chapter or for disability wnder Part 7 of this

chapter and at the time of such retirement either:

1. Isentitled to credit for fifteen or more years
of service; or

%. Receives a retirement atlowance equal to at -
least thirty-seven and one-half percent of
stech member’s final compensation.
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B. The member is retited pursuant to Section

3.36.760 of this chapter; or

C. The former member separates from city service
on or after July 5, 1992, prior to retirement, and
satisfies all of the following requirements:

- 1, At the time of separation from city service
the former member is entitled to credit for
twenty or more years of service; and-

2. The former member elects to allow his or
her accurnulated contributions to remain in
the retirement fund pursvant to Section
3.36.1640; and )

3. . The former member receives a monthly

* allowance pursuant to.Section 3,36.1640.
D. The former member separated from city service
prior to July 5, 1992, and prior to retirement,

and satisfles all of the following requirements;

1. At the time of separation from city service:

the former member was eafitled to credit for
twenty or more years of service; and

2. The former member elected (o aflow his or

her accumulated contributions to remaln in
the retirement fund pursvant to Scction
3.36.1640; and ' .
3. As of April 1, 2002, the former member
was receiving a monthly allowance pursuanit
to Section 3.36.1640; and
4, -The former member is receiving a monthly
allowance pursuant to Section 3.36,1640 at
the time the former member applies for
" medical insurance coverage.
(Ords, 21686, 23889, 24093, 25615, 26641.)

3.36.1910 Medical benefits for survivors of
ntembers.

Subject to the provisions of this chapter, the
surviving spouse, surviving domestic pariner, child
and/or children, as those terms are defined in Section
3.36.1200 of this chapter, may be entitled to medical
insurance coverage in an eligible insurance plan as
specified in Section 3.36.1940 if the requirements of
stubsection A., B., or C. of this Section 3.36,1910 are
satisfied:

A, The surviving spouse, surviving domestic
partner, surviving child and/or children are
receiving 2 monthly allowance pursuant to Part 8
of this chapter because of the death of a member
and:

1. The member either died before receiving
retirement pay or was retired for service
under Part 6 of this chapter or for disability
under Part 7 of this chapter; and
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2. At the time of the member's death:
a. The member was entitled to credit for
~ fifteen (15) or more years of servics;
or
b. The member was retired pursuant o
Section 3.36.760 of this chapter; or
e. The surviving Spouse, surviving
domestic parner, Surviving child
and/or children were entitled 0 a
survivorship ‘allowance of at least
thisty-seven and one-half (37.5) percent
of the member’s final compensation.

B, The surviving spouse, surviving domestic .

pariner, surviving child and/or children are
receiving 2 monthly allowance pursuant (o Part
11.0f this chapter because of the death of a
former member who separated from city service
on or afier Yuly 5, 1992, and who was entitied to
credit for twenty (20) or more years of service at
the time of such separation fron service.

The surviving . spouse, surviving domestic
partner, surviving child and/or children are
receiving a monthly attowance pursuant to Part
11 of this chapter because of the death of a
former member who separated from eity sexvice
prior to Tuly 5, 1992, and ‘who met all of the
requirements of subsection D, of Section
3.36.1900, '

(Ords. 21686, 23807, 23889, 24093, 26641, 27712.)

3.36.1920 Requirentents for. participation in

medical insurance plan.

A. A member or former member, as specified in

Section 3.36.1900, above, is eligible o
participate in 2 medical insurance plan sponsored
by the city provided that the member or former
member satisfies the following requirements:
1. ‘The member retires for scrvice or disability
pursuant to the provisions of this chapter
- and at the time of retivement the member
appHes for medical insurance coverage in’
accordance with the applicable provisions of
the medical insurance planand agrees to pay
any applicable premiums; or

2. 'The former member receives a monthly

atlowance pursuznt to Section 3.36,1640 and
within thirty (30) days of first receiving such
monthly atiowance the former member
applies for medical insurance coverage in
accordance with the applicable provisions of
the medical insurance plan and agrees to pay
any applicable premiums,
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B. A survivor, as specified in Section 3.36,1910,

_above, is eligible to participate in a medical
insurance plan sponsored by the city provided
that the following conditions are satisfied;

I. At the time of the death of the member or
former member, the member or former
member and the survivor were both enrolled

- in one (1) of the medical msurance plans
sponsorcd by the city; and

2. The survivor applies to continue medical
insurance coverage within sixty (60) days of
the death of the member or former member;
and

3. ‘The survivor agrees to pay any applicable
premiums,

. A member or former member may secure
. medical insurance coverage for g spouse under

the folléwing conditions: :

1. . The spouse and raember are married at the
tirne of said member’s retirement for service
or disability; or

2. The spouse and the former mem’oer are
married at the time the former member first
begins receiving a monthly allowance
pursuant to Section 3,36.1640; or

3. The member marries subsequent to his or
tier retirement and applies to add such
spouse in accordance with the terms of me
eligible medical pian; oy

4. The former member marries while recéiving
- monthly allowances pursuant to Section

3.36.1640 and applies to add such spouse in
accordance with the terms of the eligible
medical plan.

A member or former member may secure

medical insurance coverage for a domestic

partner under the folowing conditions:

1. The domestic partner and the member are
members of a domestic partnership at the
time of sald member’s retirement for service
or disability; or

2. ‘The domestic partner and the member are

member’s of @ domestic partaership at the
time the former member flrst begins
recciving a monthly allowance pursuant to
Section 3.36.1640; or

3. The member establishes 8 domestic
Jpartmership subsequent -to his or her
retirement and applies to add such domestic
partner in accordance with the terms of the
cligible medical plan; or

4. The former member establishes a domestic
partnership while ' receiving monthly
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allowances pursuant to Section 3.36.1640
and applies to add such domestic pariner in
accordauce with the terms of the cligible
medical plan.

B. A surviving spouse or surviving domestic pariner

shall be eligible for single coverage only, excepl

as follows:

1. A surviving spouse or surviving domestic

" partner shall be eligible for family coverage
if 2 surviving child or childzen as defined in
Section 3.36.1200, or an eligible surviving
c¢hild for purposes of receiving a school
allowance pursuani to Part 9 of this Chapter,
are surviving the death of the membey.

2. A surviving spouse or surviving domestic
pattner shall be eligible for family coverage
if the surviving spouse or the surviving
domestic pariner is the court-appointed
guardian of the person of a miror child or
children and such minor child or children
are eligible for coverage under the terms of
the eligible medical plan. A surviving
spouse or surviving domestic partner may
contlnue family coverage afier such child
reaches the age of majority in any case
where, if such child had been a surviving
child of the member or former member,

- such child would be an eligible surviving
child for purposes of receiving a school
allowance pursuant to Part 9 of this chapter.

.. Notwithstanding the provisions of subsections A.

and B. of Section 3.36.1920, members or their
survivors who would otherwise qualify for
participation in a medical insurance plan pursuant

. to the provisions of this Part 14, but who, at the

time of retirement or death, could not enroll

* because the benefiis prowdad in this Part 14 were

not available at the time of the member's
retirement for service or disability or death of the
member, may enroll in an eligible insurafce plan
as provided for in this Part 14 until or on August
31, 1984, only; said members or their survivors
must -otherwise comply with the coverage
limitations provided in subsections C. and D. of
Section 3.36.1920 and with all provisions of this
Part 14,

Notwithstanding the provisions of Secnon
3.36.1920.C., a spouse who married a member
subsequent to the member’s retirement and would
otherwise qualify for participation in a medical
insurance plan pursuant to this Part 14 but who,
at the time of marrlage, could not enroll because
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the benefits provided in this Part 14 were not
available for spouses married subsequent o a
member’s retirement, may enroll in an eligible
insurance plan as provided.in this Part 14 until or
on December 30, 1991, only. Such spouse niust
- otherwise comply with all other provisions of this
Part 14,
Notwithstanding the provisions of Section
3.36.1920.D., a domestic pariner who
established a domestic parinership with a member
subsequent fo the member’s retirement and would
otherwise qualify for participation in a medical
insurance plan pursuant to this Part 14 put who,
at the (me of establishing the domestic
partnership, conld not enrotl because the benefits
provided v this Part 14 were not available for
domestic partnerships where the partnership was
_ established subsequent to a member's retirement,
may enroll in an cligible insurance plan as
provided in this Part 14 until or on January 31,
2007, only. Such domestic pariner must
otherwise comply with all other prowsxons of this
Part 14,
Notwithstanding the provisions of subsections A.
and B. of Section 3.36,1920, & member who
retired pursuant to Section 3,36.760, or survivors
of such member, who would otherwise qualify
for participation in a medical insurance plan
pursuani to the pm\ns:ons of this Part 14 but
who, at the time of retirement or death, could not
enroll because the benefits provided in this Part
14 were not available to such member or such
suryivors at the time of such member’s
retirement or death, may curoll in an cligible
insurance plan ‘as provided for In this Part 14
until or on December 30, 1991, only. Said
member ot survivors must otherwise comply with
the coverage limitations prowded in Section
3.36.1920 and with al] other provisions of this
Part 14,
A surviving spouse who would otherw:se qualify
. for family coverage because the surviving spouse
is the court-appointed guardian of the persan af
a minor child or children but who, at the time of
the member’s or former member’s death, could

not enroll because the family coverage provided

in this Part 14 was nnt available to such surviving
spouse at the time of the member’s or furmer
member’s death, may enroll in family coverage
in an eligible insurance plan as provided for in
this Part 14 until June 30, 2002, only. Said
surviving spouse must otherwise comply with the
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coverage Iimitations provided in  Section
3.36,1920 and with all other provisions of this
- Part 14,

‘A domestic partner who would otherwise qualify
for family coverage because the domestic pariner
is the court-appoiried guardjian of the person of
a minor child or children but who, at the time of
the member’s or former member’s death, could
not eproll because the family coverage provided
in this Part 14 was not avatlable to such surviving
domestic partner at the time of the member’s or
former member's death, may enroll In family
coverage in an eligible Insurance plan as

provided for In this Part 14 until January 31,

2007, only. Said surviving domestic partner must
otherwise comply with the coverage limitations
provided in Section 3.36.1920 and with all other
provisions of this Part 14,

Notwithstanding the provisions of subsection A.

of Section 3.36.1920, a former member who
meets the requirements of subsection D, of
. Section 3.36.1900 but who, within thirty (30}
days of first r&cewmg a monthiy allnwance,
could not enrofl’ in a medical insurance plan
because the henefits prowded in titis Part 14 were
not then available 10 such former member, may
enroll in an eligible insurance plan as provided
»for in this Part 14 until nr on December 31,
2002, only, Upon the death of such former
member, the former member’s survivors shalf be
eligible for continued medical insurance
coverage. Such former member or survivurs
must otherwise comply with the coverage
limitations provided in Section 3.36,1920 and
with all other provisions of this Part 14,

{Ords. 21686, 23807, 23889, 24093 25615, 26;566
26641, 27712.)

3, 36 1925 Reimbursement for Med:care Part B

363

payments.
The plan will reimburse members, former
members and survivors for the amounts paid by

them for Medicare Part B coverage, subject to .

the following limitations:

1. The member, furmer member 0r survivir

must be eligible for medical insuvance
coverage under the provisions of the plan
and must be-enrolled in an eligible medical
plan,

2. The tntal amount paid by from the medical -

benefits account nr the trusts established by
Chapters 3.54 and 3.56 for medical benefits
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B, Al

pursuant to Section 3.36.1930 plus the
Medicare Part B reimbiursement shall not
exceed the premium for the lowest cost
medical plan, as defined in Section
3.36.1930D., available to the member,
former member or survivor,

3, The reimbursement shall be only for

. Medicare Part B payments made after
February 4, 2000.

4. The member, former member, or survivor
must submit proof of payment for Medicare
Part B. Except for Medicare Part B
payments made during calendar year 2000,
proof of payment nust be submitted no later
than the April 1 immediately following the
calendar year for which reimbursement is
sought. For Medicare Part B payments made
during calendar year- 2000, proof of
payment must be submitted no later than
November 30, 2001.

-5, The reimbursement shall not exceed the
amount of the Medicare Part B payments for

. which proof of payment is submitied,
6. The reimbursement may be reduced or
eliminated pursuant to Section 3.36.1950.
reimbursements for Medicare Part B
payments shall be made from the medical benefits
account established by Section 3,36.575 or the

trusts established by Chapters 3.54 and 3.56.

(Orxds. 27768, 29065.)

3.36.1930 ARacation of costs of providing.

medical insurance coverage fo
members ox sarvivers,

A. The costs of premiums for medical insurance

coverage in an eligible medical plan shall be paid
from the medical benefits account established by
Sectlon 3.36.575 or from the trust funds
established by Chapters 3.54 and 3.56 and by
deductions from monthly allowances paid by the
plan in accordance with this Section 3.36.1930.
Unpless otherwise determined by the trustees,
payment “shall be made out of the medical
benefits account until the account is exhausted
and thereafter out of the trust funds established
by Chapters 3.54 and 3,56.

For members who retired prior to February 4,

1996, for former members described in Section
3.36.1900C. who separated from city service
prior to February 4, 1996, and for survivors of
said members and former members who satisfy
the requircments of Section 3.36.1910:

364
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1. For coverage through July 1998, the
member, former member or survivor shall
be required to pay a premium for ‘iedical

. insurance coverage under this part in the
same amount as is current!y paid- by an
employce of the city in the classification
from which the member retired, which the
member held at the time of death, or which
the former member held at the time of
separation from thy service, The remaining
portion of the prémium shall be paid from

. the medical benefits account.

2. Effective for coverage begmning in the
month of August 1994, the portion of the
premium to be paid from the medical
benefits account shall be that portion which
is equivalent to the premium for the “lowest -
cost medical plan”, but shall not exceed the

. actnal premium for the eligible medical plan
in which the member, former member or
survivorenrolls. The portion to be paid by

- deductions from monthly allowances paid 10
the member, former member, or survivor
shatl be that portion of the premium for the
selected medical plan that exceeds the
portion payable from the medical benefits
account,

C. For members who retired on or after February 4, '

1996, for former members described in Section -
3.36.1900C. who separated from city service on
or after February 4, 1996, and for survivors of
said members and former members who satisfy
the requirements of Section 3.36.1910:

1. For coverage through November 1997, the
member, former member-or survivor shall
be required to pay a premium for medical
insurance coverage under this part in the
same amount as was then paid by an
employee of the city in the classification
from which the member retired, which the
member held at the time of death, or which

" the former member held at the time of

" separation from city service. The remaining
pottion of the premium shall be paid from
the medical benefits account,

2. EBffective for coverage beginnlng in the
month of December 1997, the porticon of the
premjum to be paid from the medical
benefits account shall be the lesset of (a) an
amount which is equivalent to the premium
for the. “lowest cost medical plan” or (b) the
actual premium for the eligible medical plan
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in which the member, former member or
survivor entolls. The portion to be paid by
deductions from monthly allowances paid o
the member, former member, OF survivor
shall be that portion of the premium for the
selected medical plan that exceeds the
portion payable from the medical benefits
account,

D. For the purposes of this section, “lowest cost
medical plan” means that medical plan (single or
family coverage as applicable to the coverage
selected by the member, former member or
survivor):

1. Which is aneligible medical plan as defined
in Section 3.36.1940; and
2. 'Which has the lowest monihly premium of
all eligible medical plans then in effect,
determined a5 of the time the premium is
© . due and owing. ’ :
(Ords. 21686, 25615, 26566, 26641, 27768, 23065.)

3.36.1935 Payment of family coverage premiums

in the cage of guardianship of minor

" ghildren.

A. A surviving spouse who is othierwise eligible only
for single coverage, but who elects family
coverage pursuant (o paragraph 2. of subsection
D. of Section 3.36.1920, shall be required io pay
that portion of the medical premium which
exceeds the amounts payable for single coverage
by the surviving spouse and the Medical Benefils
Account as provided in Section 3.36.1930.

B. The portion of the premium required to be paid
by the surviving spouse shall be deducted from
the monthly allowances otherwise payable to the

~ surviving spouse. :

{Ord. 26566.)

3.36.1940 Eligible medical plan, .

~ For purposes of this Part 14, members or their
survivors may only be entitled to secure medical
fnsurance coverage from an eligible medical plan with
which the city has entered into a contract for the
provision of hospital, medical, surgleal and related
benefits as part of the city’s benefits to city
employees. .
(Ord. 21686.)

3.36.195¢ Limitation on funding provided to
" yetirement fund for medical benefits.
A, It is intended that the funding provided to the
retirement fund for medical benefits provided by
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this system meet the requirements of Internal
Revemie Code Section 401(h). Subject to the
requirements of the Meyers-Milias-Brown Act
(California Government Code Section’ 3500 et
seq.), the city reserves the tight to amend this
part to limit the funding provided to the
 tetirement fund for the medical benefits as
necessary to satisfy the requirements of said
Section 401(h). : _
B. Inthe event the contributions required to be paid
into the retirement fund to fund the benefits
provided by this Part 14 and the dental benefits
provided by Part 16, as defermined by the
board's actuary, would exceed the contribution
limit permitted by Internal Revenue Code Section
401(h) and the applicable regulations, the
allocation of costs set forth in Section 3,36.1930
shall be adjusted as needed so- that the
contributions made to fund the portion paid from
the medical benefits account comply with Sectien
401(h). The board, in consuitation with its -
actary, shall determine the adjusiment to be
implemented until this part is amended pursuant
to Subsection A, above. ‘
(Ords. 26416, 29065.}

Part 15

DENTAL BENEFITS FOR RETIRED
MEMBERS AND SURVIVORS

Sections:

Dental benefits for retired
membérs. .
Dental benefits for survivors of
members.
Requirements for participation

: in dental insurance plan. -
3.36.2030 Costs of dental insurance.
3.36,2040 Eligible dental plan. B
3.36.2050 Limitation on funding for denial
benefits, '

3,36.2400
3.36.2010
3.36.2020

3,36.2000 Dental benefits for retired members.

~ Subject to the provisions of this chapter, a
member or former member of this plan may be
entitled to dental insurance coverage in an eligible-
dental plan as specified in Section 3.36,2040 if the
requirements of subsection A., B, C., or I, of this
Section 3.36,2000 are satisfied;
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A. The member became a member of this plan prior
to July 1, 1998, and is retired for service or
disability under the provisions of this chapter; or

B. The member became a member of this plan on or
after July 1, 1998, and is retired for service

. under Part 6 -of this chapter or for disability
under Part 7 of this chapter and at the time of
such retirement ejther; :

1.- 1s entitled to credit for fifteen or more years
of service; or '

2. Receives a retirement allowance equal to at
least thirty-seven and one-half percent of
such member’s final compensation; or

C. The former member separates from city service

. onor after July 5, 1992, priot to retirement, and
satisfies all of the following requirements:

1. At the time of separation from city service,
the former member is entitled to credit for
twenty or more years of service; and

- 2. The forimer member elects to allow his or
her accumulated contributions to remain in
the retirement fund pursuant to Section
3.36.1640; and

3, The former member receives a monthly
alldwance pursuant to Section 3.36,1640.

D, The former member separated from city sérvice
prior to July 5, 1992, and ptior o retiterent,
and satisfies all of the following requirements:
1. At the time of separation from city service

the former member was entitled to credit for
twenty or mote years of service; and

2. The former member elected to allow his or
her accumulated coniributions to remain in
the retirement fund pursuant to Section
3.36. 1640; and :

3. As of April 1, 2002, the former member
was receiving a monthly allowance pursuant
1o Section 3.36.1640; and

4, 'The former member Is recelving a monthly
allowance pursuant to Section 3.36.1640 at
the time the former member applies for
dental insurance coverage. :

(Ords. 22279, 24093, 25617, 26641.)

3.36.2010 Dental benefits for survivors of

" members. : ‘

Subject to the provisions of this chapter, the
surviving spouse, surviving domestic partner,
surviving child and/or children, as those terms are
defined jn Section 3.36. 1200 of this chapter, may be
- entitled 'to dental insurance coverage in an eligible
dental plan as specified in Section 3.36.2040 if the

366
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- requirements of subsection A., B., C. or D. are

satisfied:

The surviving spouse, surviving domestic

pariner, surviving child and/or children are

receiving a monthly survivorship allowance

pursuant to Part 8 of this Chapter because of the

death of a member who became a member of this

plan prior to July 1, 1998, and:

1. Was retired for service or disability; or

2. Died before recciving retirement pay,

The surviving spouse, surviving domestic

pariner, surviving child andfor children are

receiving a monthly “survivorship allowance

pursuant to Part 8 of this chapter because of the

death of a member who became a member of this

plan on or after July 1, 1998, and: .

1. ‘The member either died before receiving
retirement pay or was retired for service
under Part 6 of this chapfer or for disability
under Part 7 of this chapter; and

-2, At the time of the member’s death:

a. 'The member was entitled to credit for
fifteen (15)-or more years of service;.
or

b. The surviving spouse, surviving
domestic partner, surviving child
and/or children were entitled to a
survivorship allowance of at least
thirty-seven and one-half (37.5) percent
of the member’s final compensation.

The surviving spouse, surviving domestic

partner, surviving child and/or children are
receiving a monthly allowance pursuant to Part
11 of this chapter because of the death of a
former member who separated from city service
on or after July 5, 1992, and who was entitled fo

" credit for twenty (20) or more years of service at

the time of such separation from service.

The surviving spouse, -surviving domestic
partner, surviving child and/or children are
receiving a monthly allowance pursuant {0 Part
11 of this chapter because of the death of a
former member who separated from city service .
prior to July 5, 1992, and who met all of the
requirements of subsection D, of Section
3.36.2000, )

(Ords. 22279, 23807, 24093, 25617, 26641, 27712.)

3.36.2020 Require-ments for participation in

A.

dental insurance plan,
A member or former member, as specified in
Section 3.36,2000 above, is eligible to participate
in a dental insurance plan sponsored by the city
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provided that the member or former member

satisfies the following requirements:

1.  The member retires for service or disability
pursuant to the provisions of this chapter
and at the time of retirement the member
applies for dental insurance coverage in one
(1) of the dental insurance plans sponsored
by the city; ot

allowance pursuant to Section 3,36.1630 or
Section 3,36.1640 and within thirty (30)

days of first receiving such monthly
aliowance the former member applies for
dental insurance coverage in ong (1) of the
dental Insurance plans sponsored by the city.

- A survivor, as specified in Section 3.36.2010
- above, is eligible to participate in a dental
insurance plan sponsored by the clty provided
that the survivor satisfies the following
requirements: :
1. At the time of the death of the member or
former member, the member or former

The former member receives a montbly

member and the survivor were enrolled in-

one (1) of the dental insumrance plans
sponsored by the city; and ,
‘The survivor applies to continue dental
insurance coverage within thirty (30) days of

the death of the membet or former member,

and B. of this section, all retired members and
survivors who receive a refirement or
‘survivorship allowance for the month of July
1986 shall automaticalty be enrolied in an eligible
dental insurance plan as specified in this part,

If a member marries subsequent to his or her
retirement or if a former member marries while

‘Notwithstanding the provisions of subsections A.

§ 3.36.2050

Notwithstanding the provisions of subsection A.
of this section, a former member who meets the
requirements of subsection D. of Section
3.36.2000 but who, within thirty (30) days of
first receiving @ monthly allowance, could not
enroll in a dental insurance plan because the
benefits provided in this Part 15 were not then
available to such former member, may entoll in
an eligible insurance plan-as provided for in this
Part 15 until or on Decerpber 31, 2002, only,
Upon the death of such former member, (he
former member’s survivors shall be eligible for
continued dental insurance coverage. Such
former member or survivors must otherwise
comply with ail other provisions of this Part 13.
(Ords. 22279, 23889, 24093, 26641, 27712.)

3.36.2030 Costs of dental insurance.

The cost of providing dental insurance coverage
as provided in this part shall be borne by and paid -
from the medical benefits account established by
Section 3.36.575 or from the irusts established by
Chapters 3.54 and 3.56. Unless otherwise determined
by the trustees, payment shall be made out of the
medical benefits account until the account is exhausted
and thereaiter out of the trusts established by Chapters
3.54 and 3.56.

(Ords. 22279, 27768, 29063.)

3.36.2040 Eligible dental plan.
For the purposes of this part, members or their

_ survivots may secure dental insurance coverage only

recelving monthly allowances pursuant fo Section.

3.36.1630 or Section 3.36.1640, the member or
former member may secure dental insurance
coverage for his or her spouse only if fhe
member or former member applies to add such
spouse in accordance with the texms of the
eligible dental insurance plan.

If a member establishes a domestic partncrship

subsequent to his or her retirernent or if a former -

. member establishes a domestic partnership while
receiving monthly altowanees pursuant te Section
3.36,1630 or Section 3,36,1640, the member or
former member may secure dental insurance
coverage for his or her domestic pariner only if

~ the member or former member applies to add
such domestic parfner in accordance with the
terms of the eligible dental insurance plan.
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from an eligible dental plan with which the city has-
entered into a contract for the provision of dental
benefits as part of the city’s benefits to city
employees. ‘

(Ord. 22279.)

3.36.2050 Limitation on funding for dental
benefils.

‘A. It is intended that the funding provided to the

retirernent fund for dental benefits provided by
this system meet the requirements of Internal
Revenue Code Section 401(h). Subject to the
requirements of the Meyers-Milias-Brown Act
{California Government Code Section 3500 et
seq.), the city reserves the right to amend this
part to allocate costs of providing dental medical
benefits as necessary fo satisfy the requirements
. of said Section 401(H). : o
In the event the coniributions required to be paid
into the retirement fund to fund the benefils
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provided by this Part 15 and the medical benefits

provided by Part 14, as determined by the .

board's actuary, would exceed the contribution
limitpermitted by Internal Revenue Code Section
401(h) and the applicable rcgulations, then
. Section 3.36.2030 notwithstanding, all or a
poriion of the costs sei for th in Section 3,36.2030
may be allocated to the retiree, former member

or survivor covered by the dental plan as needed -

so that the contributions made to fund the portion
paid from the medical benefits account comply
with Section 401(k). The board, in consultation
with its actuary, shall determine the allocation to
be implemented until this system is amended
~ pursuant to Subsection A. above.
(Ords. 26416, 29065.)

Part 16
RECIPROCITY
Sections:

3.36.3000 Purpose. )

3,36,3010 Limitations on application of this
pazt.

3.36.3020 DBenefits. :

3,36.3030 -Special redeposit provisions.

3.36.3040 Information and dafan.

3,36.3050 Interpretation nf this part.

3.36.3060 Modification of rights.

3.36.3070 Costs to be borne by city.

. 3.36.3000 Purpose.

_The purpose of this Part 16 is to extend io the
members of other public agency retirement systems
which adopt similar reciprocal provisions into their

. retirement ordinances or plans pumsuani to Sections

20042, 20043, 31840,2, or 453 10.5 of the California
Government Code or pursuant to the charter of acity
- oracity and county or pursuant to the authority vested
in any other public agency of the state of California
(hereafter “reciprocal systems”), and which have

entered into an mgreement to establish a reciprocal’

retirement system with the California Public
Bmployees’ Retirement System, the rights in this
retirement plan set forth in this Part 16.

(Ord. 24681.)

3.36.3010 Limitations on application of thig part.

A. Subject to Section 3.36,3060, the provisions of
this Part 16 shall only apply to a person who
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safisfies the requirements of paragraph 1. or

paragraph 2. of this subsection A.:

‘1. 'The person is a member of this retirement
plan, terminates his or her employment with
the city, and: '

a. In the case where such termination of
employment oceurs prior to January 1,
1976, becomes a member of 2
reciprocal system within ninety days of

sich fermination of employment; or
b. In the case where such termination of
" employment occurs on or after January
1, 1976, becomes a member of a
reciprocal system within six months of

‘ such lermination of employment,

2. ‘The person is a member of a reciprocal
‘system, terminates his or her employment
pursuant to which he or she was a member
of such reciprocal system, and: :

a. In the case where such termination of
employment occurs prior to January 1,
1976, becomes a member of this
etirement plan within ninety days of
such termination of employment; or

b. In the case where such termination of
employment occurs on OF after January

-1, 1976, becomes a member of this
. retirement plan within six months of
such termination of employment.

B. Bxcept as provided in subsection C. below, the
provisions of this Part 16 shall apply enly to a
member . whose termination and entry into
employment resulting in a change in membership
from this reticement pian fo a reciprocal system,.

.or from a reciprocal system to this retizement *

plan, as provided in subsection A. above,

occurred after the effective date of September 30,

1994, specified in the agreement for reciprocal

benefits between the board of administration of

_ the public employees retircment system and the
city council of the City of San José.

C. The provisions of this Part 16 relating to
computation of final compensation shall apply to
a member if such provisions would have applied
had the member's termination and entry into
employment oceurred after the effective date of
the agreement for reciprocal benefits. -

(Ord. 24681.)

3.36,3020 Benefits.
The following provisions shall apply to a member
who meets the requirements of Section 3.36.3010:

SJRJN000359



E.

2012 $-20

1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

Notwithstapding  Sections  3.36.1630  and
3.36.1640, the member shall have the right 10
elect to leave his or her accumulated
contributions on deposit in the police and fire
department retirement fund irrespective of the
amount of such contributions or the length of
service credited fo the member under this
retirenent  plan. Such election shall be
jrrevocable while membership in the reciprocal
system continues. '

For the purpose of the caleulation of contribution
rates of the city and the members, the age of
entry for a person entering this retirement plan
from a reciprocal system shall be such person’s
age at enfry into the reciprocal system. ‘

The average monthly salary during any period of
service as a member of a reciprocal system shall

" be considered compensation to & member of this

retirement plan for the purposc of computing
final compensation for such member if all of the
following conditions are satisfied:

1, 'The member has attained the age of fifty

years; and

2. The member retires concurrently under both

this retirement plan and the reciprocal
system; and .
1. Af theé time of refirement, the member is
credited with such period of service under
the reciprocal system,
Solely for the purpose of meeting the minimum
service requirements for qualification for benefits
and retirement allowances under this retirement
plan, service shall also include service as an
officet or employee of a reciprocal system, if all

" . of the following conditions are satisfied:

1. .The member has attained the age of fifty
years; and

2.° The member retires concurrently under both

this refirement plan and the reciprocal
system; and -

3. ‘The salary for service in the reciprocal
system constiftutes compensation of a
member of this retirement plan for purposes
of calculating final compensation.

However, ungder no circumstances shall such

service in a reciprocal system be included in the

determination of service credit for qualification
for medical benefits provided under Part 14 of

_this chapter or for qualification for dental benefits

provided under Part 15 of this chapter.
A member shall be retired for disability and
receive a retirement allowance based on the

§ 3.36.3030

service credited to the member at the time of

retirement during any period in which ‘the

member receives a disabilily retirement
allowance under a reciprocal system, subject to
the following limitations:

1.  Such allowance shall not exceed an amount
which twhen added to the allowance paid
under the reciprocal system equals the
allowance which would be paid for a
nonservice-connected  (nonindusirial)
disability if all the member’s service had
been credited under the reciprocal system;
and :

9. Such allowsance shall in no event be less than

_ an annuity which is the actuarial equivalent
of the member’s conéributions plus interest
accumulated thereon at the rate of two
percent per annum caleulated as of the
retirement date, whether or not the disability
is for service-connected (industrial) reasons.

The survivorship benefits or death benefits for a

member who dies from nonservice-connected

- (nonindustrial) causes as a member of a

reciprocal system shall not exceed an amonnt
which when added 1o the survivorship and death
benefits paid for such member under the
reciprocal .system equals the mreximum death
benefit payable under that system, subject fo the
following limitations: _

1. Such survivorship and death benefits shall
be at least the amount of the member’s
accumulated contributions plus the interest
accrued thereon at the vate of two percent
per annum calculated as of the date of death;
and

2. ¥ death is caused by service-connected
(industrial) injury or disease in the
reciprocal system, the survivorship and
death benefits shall be e amount of the
member's -accumulated contributions plus
interest accrued thereon at the rate of two
percent per annum caleulated as of the date
of death, - C

(Ord. 24681.)

3.36.3030 Special rédeposit provisions.

A,

168.a

A former member of this retirement plan who
terminated city employment, other than for
retirement or death, and who withdrew his or her
accunmlated contributions and the acerued
interest may redeposit such withdrawn -
contributions and accrued interest and become
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eligible for the benefits under this Part 16 if the

following reguirements are satisfied;
The former member meets the requirements
of Section 3.36.3010.

2. The former member redeposits all

" contributions and accrued interest previously

withdrawn plus the interest that would have
been earned by such contributions and
interest, at the. retirement fund’s actoal
earnings rate, had they remained on deposit
in the retirement fund,

3.  Such redeposit is made within the time and
in the manner prescribed by the board, such
time no1 to extend beyond the date of such
former member’s retirement from this
retirement plan or from a reciprocal system,
whichever first occurs. -

368.b
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B. Inthe event the former member begins redeposit
uuder this section but before all the amounts
specified in paragraph 2. of subsection A. above
have been redeposited, the former member dies
or refires from this retirement plan or a

. reciprocal system:. .
{. - Such amounts as have been redeposited shall

be pald to the former member’s estate in the

event of the member’s death; or
2. Such amounts as have been redeposited shall
 be paid to the former member in the event
of the member’s retirement.
(Ord. 24681.) - :

3.36.3040 Information and data.

On the request of a reciprocal system, the board
shall supply information and date necessary for
administration of the reciprocal system as it is affected

by membership in and sexvice credited undex this

retirement pian,
(Ord. 24681.)

" 3,36.3050 Interpretation of this part. ..

: Interpretations of the provisions of this Part 16
~ shall be made with reference to interpretations that
have been made relative to the California Public
Employees’ Retirement System - 1937 Act County
Employees’ Retirement reciprocal provisions upon
which these provisions are based.

(Ord, 24681.)

3.36.3060 Modification of rights,

All rights under this Part 16 are subject to
modification as may be necessary toconform to
~ améndments to the Public Employees® Retirement Law
or the County Employees’ Retirement Law of 1937 as
provided in California Government Code Section
20042, - . -
(Oxd. 24681.)

3.36.30’70 Costs to be borne by city,

A. ‘The city shalt contclbute to the retivement fund
such amounts as are actuarially determined to be
necessary to. provide funding for all additional
costs incurred by this retirement plan because of
the payment of benefits provided by this Part 16
to any members which would not have been
provided absent the adoption of this part.

©B. The contributions required of the city, if any,

shall be determined beginning with the actuarial
valuation performed as of July 1, 1997, or, ifno
vatuation is performed as of that date, the first
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yaluation performed thereafter, except that an
earlier actuaria) valuation date may be used if the
reticement board determines that earlier
contribufions are reguired to mraintain the
actuarial soundness of this retirement plan.

(Ord. 24681.) '

Part 17

PLAN-APPROVED DOMESTIC RELATIONS
: ORDERS*

Sectimis:

3.36.3500
3.36.3510

Purpose and applicability.
Compliance with plan-approved
domestic relations orders.
“Pomestic relations order”
defined.
“Participant” defined.
“Alternate payee” defined.
“Plan-approved domestic.
relations order” defined.
Dissolution, termination or legal
separation before the participant
has separated from city service.
Dissolution, termination or legal -
separation after the participant
has separated from clfy service,
Combined account option,
Alternate distribution option for
alternate payee. _
Separate aceount option,
Distribution of accumuiated

- contributions in separate
account,
Participant’s redeposit of
contributions refunded fo
alternate payee.
Monthly allowance for alternate
payee. '
Monthly allowance for
participant.
Designation of heneficiary Iy
alternate payce.
No payments resulting in
increased benefits.
Disability retirenment of
participant,

3.36,3520
3,36.3530
3,36,3540
3.36.3550

© 3.36.3560

3.36.3570
3.36.3580
3.36.3590
3.36:3600
3.36.3610

3.36.3620

3.36.3630
3,36,3640
3,36.3650
3.36.3655
- 3.36.3660
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3.36.3500 Purpose and applicability.

A. The putpose of this Part 17 is to set forth the

" requirements for plan-approved domestic
relations orders that may be awarded by a court
in a dissolution of marriage, termination of
domestic partnership, or legal separation action
with respect to community property. rights in
benefits provided by this plam.

. B. This part shall apply-only in those dissolution of
marriage, termination of domestic partnership, or-
legal separation proceedings. which are pending
on January 14, 2000, in which the court has
reserved jurisdiction over the retirement benefits
or has not yet awarded the benefits, or in which
the court issues a supplemental order with respect
to the division of the community property rights
in benefits provided by this plan.

C. If benefits are payable pursuant to a qualified
domestic relations order that meets the
requitements of a domestic relations order as
defined in Section 414(p) of the Internal Revenue
Code, then the applicable requirements of Section
414(p) of the Internal Revenue® Code shall be
followed by the retirement plan,

(Ords. 27712, 28886.)

3.36.3510 Compliance with plan-approved
' domestic relations orders. .

The board of administration shall comply. only
with domestic relations orders that are plan-approved
domestic relations -oxders pursuant to this Part. The
board shall not authorlze payments to an alternate
payee pursuant to any order that dees not meet the
requirements of a plan-approved domestic relations
order. - :

(Ord. 27712.)

3.36.3520 “Domestic relations order” defined. - -
“Deomestic relations order” or “DRO” means any
judgment, decree ororder (including court approval of
a property settlernent agreement) which relates to
community property rights in the case of a marital
dissolution, termination of domestic partnership, or
© legal separation and which is made pursuant to a state
domestic relations law.
(Ord. 27712.)

3.36.3530 “Participant” defined.

““Participant” means 2 member of this plan, a
retired member of this plan, or a former member of
this plan who separated from city service but left his
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or her accumulated contributions on deposit with the
plan,
(Ord, 27712.)

3.36.3540 “Alternate payee” defined. -

A. “Alternate payee” means the spouse, domestic
partner, former spouse or former domestic

_partner of a participant of this plan who, as 2
result of petitioning a court of competent
jurisdiction for the division of  community
property, has been awarded an interest in the
benefits payable to a participant in this plan.

B. A spouse, domestic partner, former spouse or
former domestic partner who is awarded an
interest in such benefits shall not be or become a
participant of this plan by virtue of such award or
the payment of such benefits.

(Ord, 27712.)

" 3.36.3550 “Plan-approved domestic relations

order” defined.
A. “Plan-approved domestic relations order” means
a domestic relations order which:
1. Sets forth an altemate payee's right to
recelve a portion of the benefits payable to
. a participant of this plan; :
2. Pursuant to Section 2610 of the California
Family Code, orders the division of the -
community interest in the benefits payable to
a participant; and
3, Meets the requirements of this part.
B. A DRO is a plan-approved domestic relations
order only if the plan has been joined in the
- dissolution of marriage, termination of domestic
partnership, or legal separation action pursuant to -
Chapter- 6 {(commencing with Section 2060) of
Part 1 of Divislon 6 of the California Family
-Code, . S :

€. ADRO isa p‘!an-appre%d domestic relations

_ order only if the order clearly specifles that it:
1. Does not require the plan to-provide any
type or form of benefit, or any option, not
otherwise provided under the plan; and
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2. Does not require the plan to provide benefits
(determined on the basis of actuarial value)
in excess of those provided by the plan,

A DRO is not a plan-approved domestic relations

order if it provides for any of the following:

1.  Payment from this plan to an altemate payee
at any time prior to the date the participant

has both separated from city service and

begun to receive payments from this plan,
except as provided in Section 3.36.3600,
Section 3.36.3620, or Section 3.36.3630.

2. Payment from this plan because of the dis-
ability of the alternate payee, excepl as
provided in- Section 3.36.3580 or Section
3.36.3660. ‘

3. Payment from this plan of any premiurm, or .

portion.thereof, for medical or dental insur-
ance coverage for tlie alternate payee,

§ 3.36.3580

court orders the division of the community interest in
this plan pursuant fo Section 2610 of the Family Code,
them:

A. In order to be a plan-approved domestic
relations order the DRO must satisfy the
requirements of Section 3.36.3580.

B. The separatc account option set forth in
Section 3.36.3600 shall not be available, and
{lhe DRO shall not order the establishment of
a separate. account for the alternate payee.

C. The DRO shall not in any way change any
election made by the participant at the time
of retirement or other separation fiom city
service.

(Ord. 27712.)

3.36.3580 Combined account option,

4, Designation of the altemate payee as a sur- A. If the court orders the division of the community -
viving spouse or surviving domestic partner interest in this plan pursuant to Section 2610 of the
for the purpose of receiving any surviving ~ Family Code, the board will comply with a DRO
spouse benefit, surviving domestic pasiner - which divides the community propexty inlerests of
benefit, or death benefit provided under this a participant and the participant's altesnate payee,
plan on account of the death of the partici- provided that the DRO meets all of the following
pant, , , _ requiremsnis: : : _

S. The alternate payee to make any contribu- " 1. Is a plan-approved domestic relations oxder
tions to the plan or the retirement fund or to under Section 3.36.3550. _
purchase service credit in the plan. 2. Includes the date of the marriage or the date

{Ord. 27712.) ' of establishing the domestic partiership and
the date on which the parties separated.
3.36.3560 Dissolution, termination or legal separa- . 3. Includes the last known mailing address of
tion before the participant has separated the ﬁ?“’-f nate payec covered by the or_der.
from city service. 4, IS).}:ecxﬁes the amount or perccutage of the
L, N . atticipant's monthly benefit, or the
If the marital dissolution, termination of domestic participant’s accumulated contributions in the
painership ox legal separation ocours before the partic- ~event the participant elects a withdrawal of
ipant has se?a-rgted' from cify servx.ca,.and _the_ court ~ accumulated contxibutions, which is 1 be
orders the division gf the communily u_nerest in this paid to the altemate payee ot specifies the
_-plan pursuant to Section 2610 of the _mely‘Code, t.hen- manner in which such amount or percentage
the DRO will. be a plan:approved dom;:,snc relations © s to be determined.
. ordet If:: it meets the requirements of Section 3.36.3580 5. Subjectto Sections 3.36.3650 and 3.36.3660,
or Section 3.36.3600. specifies the portion of the participants
. (Ond. 27712.) _monthly disability benefits which is to be
paid to the alternate payee and the time when
3.36.3570 Dissolution, termination or legal separa- such payment to the alternatc payee is to
tion after the pavticipant has sepavated - COmMmMence:
from city service,- a. In the cvent the participant retires for
If the marital dissolution, termination of domestic disability after the date of the dissolu-
partnership, or legal separation oceurs after the partic- tion of marriage or legal separation but
ipant has separated from city service, whether for prior to-the time the participant is
retirement, resignation or any other reason, and the eligible to retire for service; or
: SJRJIN000364
Supp, ‘No. 10 370.a
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b, Inthe event the participant has already
retired for disability as of the date of
the dissolution of marriage or legal
separation. '

6.  Specifies that the plan shall pay the alternate
payee’s portion of the benefits to the altermate
payee only at such time or times as the plan
makes payments to the participant.

7.  Specifies that, unless the altemate payee has .

clected a Jife annuity option pursuant o
Section 3.36.3590, payments by the plan to
the alternate payee shall - terminate when
payments to the parficipant (ar the participant's
¢ligible surviving spnuse or eligible surviv-
ing domestic pariner) terminate, -

8.- Specifies that the alternate payee shall not be

entitled to payment from the plan of any D,

premiom, or poriion thereof, for medical or
dental insurance coverage, _

9.  Specifies that the alternate payee shall not be
deemed an eligible surviving spouse or eli-

~ and is filed with the relirement board no Jater than

thirly (30) days after the effective date of the
patticipant'’s retivement. If the election is ‘not
revoked within thirly (30) days of the effective
date of the participant’s retirement, the election
shall be irevocable and benefits shall be paid in

*accordance with the clection and the provisions of

this plan.

The alternate distribution option consists of an
election 10 have the acfuarial equivalent of any
allowance payable to the alternate payes from the
combined account applied to provide a lesser

- monthly allowance to the aliemate payee until the

participant's death and, thereafter, to continue such
lesser monthly allowance to the altemate payee for
the life of the aliemate payee.

Any age factor used in the calculation of benefits:
payable under the alternate distribution option’

shall be based on the ages of the participant and

the alternate payee as -of the date benefits first

become payable to the parttcxpanL

gible surviving domestic partner under the (Ord. 27712.)

~ terms of the plan.
10, Specifies that the plan may offset any pay-
- ments made by the plan to either party for
any amounts fo which the other party was
* enfitled, but which. were erroneously paid to
the party against whom the offset is made,
B. In addition to the requirements of subsection A.,
~ the DRO may address the rights of the altemate
payee with respect to the following: :
1. In accordance with Section 3.36.3640, the
right to designate a beneficiary.
2. The right to elect an altemsate distribution

(Ord. 27712))

3,36.3590 Alternate distvibution nption for alternate

payee. .

A. In the event the alternate payee is awarded a
combined account, the alternate payee may elect
an alternate distribution option as provided in this
section by filing a written election with the retire-
ment board on a form provided by the secrefary to
the board. The election must be filed no earlier

* than the time the pasticipant files an application

~ for retirement and no Jater than thirty (30) days

after the effoctive date of the participant's retire-
ment,

B.  Any election made pursuant to the provisions of
this section may be revoked by the alternate payee
provided that the revocation is made in writing

Supp. No. 10 370.b

option purswant to Section 3,36.3590. B

3:36.3600 Separate aceount option,
A, If the court orders the division of the community

interest in this plan pursuant to Section 2610 of the
Family Code, and the participant has not separated

“from city service at the time of the entry of the

DRO, the coust may order that the accumulated
employee confributions and service credil altsib-
utable fo periods of the patticipant's service during
the marriage shall be divided into two (2) separate
and distinct accounts jn the name of the participant
and altemate payee, rospectively.

Any accumulated contributions or service credit
that are not explicitly awarded by the DRO shall
be deemed to be the exc}uswa property of the
participant.

The board will comply with a DRQ which orders
the establishment of separate accounts prov1ded
that the DRO meets all of the following tequire-
menis:

I. Is & plan-approved domestic relations order

under Section 3,36,3550. _
2.  Includes the date of the marriage or date of
establishing the domestic parinership and the
* date on which the parties scéparated.

3. Includes the Iast known mailing address of .

the altemate payee covered by the order.

4.  Specifies the amount or percentage of the
accurnulated contributions and service credit
to be credited to the alternate payec’s sepa-

SJRJN000365
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rate accoont or specifies the manner in which
such amount or percentage is to be deter-
mined. '

5. Specifies the rights of the alternale payee
with respeet to the following:
a, In accordance with Section 3.36.3610,

the right to a refund of accumulated

ernployee contributions and inferest.

b. In accordance with Section 3.36.3630,
the right to receive a monthly allow-
ance.

¢. In accordance with Section 3.36.30640,
the right 1o designate a beneficiary.

6. Specifies that, in the capacity of alterate
payes, the alternate payee shall not be enti-
tled to any of the following:

a,  Payment from the plan because of the
disability of the alternate payee.

b. Payment from the plan of any death
benefit or survivor's benefit payable
because of the death of the participant,

e. Payment from the plan of any pre-
mium, or portion thereof, for medical
or dental insurance coverage.

(Ord. 27712.)

3,36,3610 Distribution of accumulated contribu-

A..

Supp. No. 12

tions in separate account.

If the court orders the establishment of separate

accounts pursuant 10 Section 3.36.3600 and, as of
the date of entry of the DRO with the coutt, the

“participant is entitled to less than ten (10) years of

service credit in this plan, the alternate payee shaill
receive a distribution of the accumulated contti-
butions and credited interest placed in the alternate
payec's account. - '

If, as of the date of entry of the DRO with the
court, the participant is entitled to ten (10) or more

- years of service credit in this plan, the altemate

payee may elect to receive a distribution of the

accumulated contributions and credited interest

placed in the alternate payee's account.

1.  The alternate payee may make soch election
at any time afier the establishment of the
alternate payee's scparate account.

2. The alternate payee shall make such election
by filing an application for distribution with
the secretary to the board on a form provided
by the secretary.

Any distribution of accumulated contributions made

to an altemate payee shail be effective when the

plan deposits in the United States mail a warrant

(Ord. 27712.)

§ 3.36.3620

_ drawn in favor of the alternate: payee and ad-

dressed to the latest address for the allemate payee
on file with the plan, or to such other-address as is
specified in writing by the altemnate payee.

_ Once a distribution made pursuant fo this section

becomes effective:

1. The alternate payeec may not cancel the

refund or revoke the election for distribution.

2., The alternate payee shall be deemed to have
permanently waived all rights in this Plan
and all rights to the payrnent of any other
benefits pertaining to the service credit or
accumulated conlributions, or both, in the
alternate payee's separate aceount; and’

3, The alternate payee shall have no right to
redeposit the distributed accumulated contri-
butions, .

3363620 Participant’s redeposit of contributions

refunded to alternate payee.
If an alternate payee receives a rofund under

Section 3.36.3610, the participant may elect to redeposit
the accumulated contributions and interest refunded to
the alternate payee and to receive credit for the service
that had been allocated to the alternate payee.

A

370.¢

Such election shall be made within five (3) years

* after uotice to the participant from the secretary to

the board of the participant's option to redeposit
the contributions. _ _

The participant shall make such election by filing,
a written statement of election with the secretary

“to the board on a form provided by the secretfary.

Except as provided in paragraph 1. of subsection
B below, the participant shall not be entitled to

. receive eredit for the service that had been allo-

cated to the alternate payee unless, prior to the

date the participant retires the participant redepos-

its: -

i. Al contributions and interest distributed to
the altemate payee; plus

2. All additional interest which would have
been earned on the distribuied contributions
and interest at the actual rate eamed by the
retirement fund, as of the date the participant
elects to redeposit, if the contcibutions and
interest had not been distributed to the alter-
nate payee; plus

3. Intcrest on the unpaid balance from the date
the participant elects the redeposit to the date
all such moneys and interest are folly rede-

SJRJN000366



§ 3.36.3620

posited into the retirernent fund, at the actu-
arial rate in effect on the date the participant
files the election.

D.  Such redeposit shall be made within the time and
in the manner provided by the board.

K. Ifthe participant does not make the election within
the time provided herein, the participant shall be
deemed (o have elected not to have such service
credited to the participant,

E If the participant elects 10 redeposit contributions

- and inferest refunded to the alternate payee but
does not redeposit all required amounts plus inter-
est within the time and in the manner provided by
the board, then:

1. If the failure to complete the redeposit is
because of the death of the participant, while
amember of this plan but prinr to retirement,

. the participant shall be credited with the
amount of service which is determined by
the board to be attributable to the amount of
payments made as of the date of the
patticipant's deatf.

2. If the failute to complete the xadcposxt is for
any teason other than the death of the par-
ticipant prior to retirement, any payments
made pursuant to the election shall be ered-

. ited 1o the participant's accumulated contri-
‘butions account but the participant shall
receive no service credit that had been allo-
cated to the altemate payec

(Ord. 27712) '

3.36.3630 Monthly allowance fox alternate payee,

Al

Supp. No. 12

An alternate payee who has been awarded a

_separate account shall be paid a monthly allow-

ance from the retirement fund, for the life of the
alternate payes, if all of the following conditions
are satisfied:

1. The alternate payee has not received arefund

of accumulated contributions.

2. Notwithstanding any service credit awarded .

to the alternate payee as of the datc the
alternate payes files an application for monthly
beneflts:
a. The parumpant is ehgzble to retire for
. service under provisions of this plan; nr
b.  In the case where the participant retived
for disability er died pxior to becoming
eligible for service retirement, the par-
. ticipant would have been eligible to
retire for service had the participant
continted working; or

370.d

SAN JOSE CODE

c. Inthe case of a participant who left city
service without retiring, the participant
is eligible to receive a monthly allow- -
ance under Section 3.36.1640, or wotild
have been cligible had the participant

not elected a refund of his or her

accumulated contributions.

3. The aliernate payee has attained at least ﬁﬂy
(50) years of age.

4. The alternate payee files a written applica-
fion for monthly benefits with the secretary
to the board on a form provided by the
secretary.

5. The board approves the payment of such
monthly allowance.

The monthly allowance to the alternate payee shall
begm to accrue on the Iater of the date designated
in the altemate payee's application or the day
following the date of the court order dividing the
community property of the participant and the
alternate- payee. In no event shall the monthly
allowance begin to accrue earlier than the first day
of the month in which the alternate payee's appli-
cation js received by the secretary to the board.

Subject to the provisions of Section 3.36.3650 and

3.36,3660 and subsection I, unless a different

calculatinn is expressly prowded in the domestic

relations order: :

1. In the case where the participant separated
from service prior to February 4, 2000, and
subject 10 a maximum of forly (40) percent
of the participant's final compensation, the -

. amount of the monthly altowance payable to
the alternate payee shall be:

a. Two and one-half (2¥2) percent of the
participant's final compensation for each
of the first ten (10) years of service
credit credited to the alternate payees
separate accoutit; plus ‘

b, Three’ (3) percent of the participant's
final compensation for each year of
service credit credited to the alternate
payee's separate account that is in ex-
.cess of ten (10} years.

2. Bxcept as provided in paragraph 3. or para-

graph 4. below, in the case where the partic-
ipant separates from service on or after
February 4, 2000, and subject to a maximum
of forty-two and one-half (42‘/2) percent of

SJRJINO00367
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the participant's final compensation, the

amount of the monthly allowance payable to

the alternate payee shall be:

a. Two and one-half (2¥2) percent of the
patticipant's final compensation for each
of the first ten (10) years of service
credit credited to the alternate payee's
sepazate account; plus : ‘
Three (3) percent of the participant's

" final compensation for each of the next
two and one-half (21/2) years of service
credit credited to the altemate payee’s
separate account; plus
Four (4) percent of the participant's
final cornpensation for each year of
service credit credited to the. alternate
payee's separate account that is in ex-
cess of twalve and one-half (12Y2)years.

In the case where the participant was em-

ployed in the police department and sepa-

rates from service on or after July 1, 2006,

and subject to a maximum of forty-five (45)

percent of the participant's final compensa-

tion, the amount of the monthly allowance
payable to the altemate payes shall be:

a.  Two and one-hall (2¥2) percent of the

participant’s final compensation for cach

of the first ten (10) years of service
aredit credited to the alternate payee’s
separate account; plus - :

Four (4) percent of the participant’s

final cornpensation for each year of

service credit credited to the alternate
payee's separate accoun! that is in ex-
cess of ten (10) years. | _

In the case where the participant was em-

ployed in the fire department and separates

from service on or after July 1, 2008, and

_subject to a maximum of forty-five (45) .

percent of the participant's final compensa-

tion, the amount of the monthly allowance
payable to the alternate payce shall be:

2. Inthe case where the alternate payee's

account s credited with less than ten

(10) years of sexvice credit, two and

ono-half (21) percent of the participant's

final compensation for each year of
service credit credited to the alternate
payee's separate account, '

In the case where the alternate payee's

account is credited with ten (10) or

more years of service credit, three (3)

E

370.e

§ 3.36.3640

percent of the participant’s final com-
pensation for each year of service credit
credited to the alternate payec's sepa-
rale account. B

In the event the altemate payee elects (o receive a

monthly benefit before the nonmeniber spouse

reaches age fifty-five (55), the alternate payee's
monthly benefit shall be reduced by an amount
calculated in the same manner as the reduced
monthly service retirement allowance of a mem-

ber under subsection B. of Section 3.36.810,

For the purposes of this section: .

1. If the alternate payee elects to receive a
monthly allowance prior to the date the
pasticipant retires, "final compensation” means
the monthly final compensation of the pat-
ticipant as of the effective date of the first
payment of the alternate payec's allowance.
If the participant retired either for service or

. disability prior to the effective date of the
payment of the altemate payee's allowance,
“rinal compensation” tneans the monthly fi-
nal compensation used in calenlating the
pasticipant's retirement allowance. -

Monthly allowances payable to the alternaie payee

shall be iucreased by cost-of-living adjustments in

accordance with Chapter 3.44,

(Ords. 27712, 27721, 28300.)

.36.3640 Monthly allowance for participant.
A

If the court orders the establishment of separaie
accounts pursuant to Section 3.36.3600 and, as of
the date the participant separates from service, the
alternate payee has not recelved a distribation
pursuant to Seetion 3.36.3610, then the monthly
allowance payable to the participant upon the
participant’s eligibility for a monthly allowance
shall be:

1. ‘The monthly allowance that would be pay-
able to the participant if no separate account

. had been established, less '
2. The rmonthly allowance payable to the alter-

nate payee pursuant to subsection C. of

Section 3.36.3630. :
If the court oxders the establishment of scparate
accounts pursuant to Section 3.36.3600 and, as of
the date the participant separates from service, fhie
alternate payee has received a distribution pursi-
ant to Section 3.36.3610 but the participant has
received credit pursuant to Section 3,36.3620 for
the service that hiad been allocated to the alternate
payee, then the monthly allowance payable to the

SJRJIN000368
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participant upon the participant's eligibility fora  E.

monthly allowance shall be the monthly allowance
that would be payable to-the participant if no
separale account had been established.

C. - If the court ordess the establishment of separate
accounts pursuant to Section 3.36.3600 and, as of
the date the participant separates from service, the

altornate payee has received a distribution pursu- £+ If tho aliernale payee does not designato a bene-
ant to Seclion 3.36.3610 and the participant has ficiary or if all designated benefi c1ar1e.s predecease
not made a redeposit pursuant to Section 3.36.3620, a}‘e a];eng:;te payeg Termate 1o hash
then the monthly allowance payable to the pastic- - -aﬁmﬁsf 201?1&?;;‘111601;‘:‘3;53;’1 0 " jn :;I;
qaant s tl}m ﬁagt icipants eligibility for amonthy which would have been made to tiepalyt’emate
alowance sha L
1. The monthly allowance that wonld bo pay- E}fl‘gl"i"b‘;‘“ :;’(;’ ?;euf?gt;igf: 3“‘*&?;‘:}13’;{:‘3
?bfieéo‘ the pmgll?llpag tle o separmio Account 2. In the cgse of an alternate pizgr{:e who has
12 n established, .
2. The zfont!fly fjlltl)wanzz? that would have - been awarded a scparate account, any accu-
1 suscrion C. of Soctian 330 36H0 1t the puyecs separate sceoumt andany. uopud
to subsection €, of »Section i {he § ! ) :
altemate payee had not recejved a distribu- al?gnﬂ:ti a;i?:gcggiﬂag:] ‘itg;e;:i%@ t‘:}f ig
tion, :
(Ord. 27712) _ alternate payee’s estate,
G. Nothing in this section shall be deemed to mean
that any alternate distribution option elected by an
3.36.3650 Designation of beneficiary by “alternate altecnate payee shall continns b‘;yond tho deahs of
payee. . , -the alternate payee Payments of any amounts
A. The altérnate payee who has been awarded a under an allernate distribution option cease upon
combiued account may designate a beneficiary to the death of tho altemate payce. Payment of any
receive amounts which would be payable to the such amount to the alternate payee's beneficiary or
alfernate payee but for the death of the alternate estate is expressly limited to the monthly allow-
payee. ' ance, or porion thereof due but unpaid for the
th in which the death of th
B. The alternate payee who has been awarded a f)nc%l;rs’m which the death of the altornate payee
separate account may demgnate a beneficiary: (Ord. 27712.)

‘1.~ To receive the accwnulated contributions in
the alternate payee’s account in the case
where the alternate payee dies prior to re-
ceipt of payment,

2. To receive any accumulated confributions A

remaining in the alternate payee's scparate
account or o receive any wipaid allowance
payable at the time of the alternate payee's

death, B.

C. The beneficiary shall be a natural person or
persons. The designation may be by class, in
which case the members of the class living at the
time of the alternate payee's death shail be entitled
as beneficiaries and shall take in equal shares

unless otherwise specified by the alternate payee. C

D. A designation of a beneficiary shall be filed with
the secretary to the board on a form provided by
the secretary.

Supp. No, 12 _ 370.f

The alternate payee nitay revoke or change the
designation of a bepeficiary at any time prior to
the nonmember spouse's death. Any revocalion or
change of a designation of a beneficiary shall be in
writing on a form provided by the secretary to the
board, shall be notarized by a notary public, and

. shall be filed with the sccretary.

3.36.3655 No payments resulling in increased hene-

fits.
Under no circumstances shatl the board or this .
plan be required to make payments in any manner
that would resulf i an increase in the amount of

" berefits provided under this plan.

All benefits payable from this plan shall be deter-
mined on the basis of the actuarial assumptions
and interest rates that are specifically set forth in
this plan, or the economic and demographic actu-
arial assumptions and interest rates adopted by the
board in those instances where the board has such
authority under the provisions of this plan.

Any age factor used in calculation of benefits to
the alternate payee shall be based on the age of the
alternate payee at the time benefits commence or,
m the case where the alternate payee elects an

- SJRJIN0O0369
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alternate distribution option pursuant to Section
3.36,3590, as of the date benefits first become
payable to the participant.

(Ord. 27712.)

3,36.3660 Disability retivement of participant.

Al

- If the participant retives for disabilify, the com-~

bined benefit payments to both the participant and
the alternate payee shall not exceed the amount
that would otherwise have been Paid to the partic-

ipant alone.

In the case where the alternate payee bas been
awarded a separate account, no payment shail be
made to the alternate payee until such time as the
participant would have been eligible for a service
retirernent had the participant continued working,
Disability benefits shall be allocated between the
participant and the alternate payee as follows:
1.  Until the date the participant would have
been eligible for a service retirement or the
date the alternate payee applies to receive 2
monthly allowance, whichever date is later,
" disability retirement benefits shall be paid to
the participant without regard te the service
credit awarded to the alterpate payee.
2. Once the participant would have been oligi-
* ble for a service retirement had the pattici-
pant continved working and the alternate
payee applies to receive a monthly allowance

from the retirement fund, the amount of the -

monthly allowance payable to each party

shall be determined as though the patticipant .

had retired for service,

(Ond, 27712.)

Part 18

- PURCHASE OF ELIGIBLE PRIOR MILIFARY

SERVICE .

Sections:

_ Supp. No. 12

. 3.36.3730

3.36.3700
3.36.3710
3.36.3720

Eligible prior military service.
Elgibility requirements, .
Cost of additional benefit for mil.
itary service,

Method of payment.

Service credit,

Limitations, -

Costs of achrarial determinations,

3.36.3740
3.36.3750
3.36.3760

§ 3.36.3710

3.36.3700 Eligible prior military service.

A,

Subject to the conditions, limitations and require-
ments of this Part 18, 2 member of this plan may
purchase service credit in this plan for eligible .
prior military service. _

For the purpose of this part, "eligible prior military

service" means active service with the Armed

Forces or the Merchant Marine of the United

States, including time during any period of reha-

bilitation afforded by the United States govert-

ment other than a period of rehabilitation purely
for educational purposes, where all of the follow-
ing conditions are satisfied: )

1. The military servicc was performed prior to

- the member's first employment by the City of -
~ San José. .

2. 'The wilitary service is not eligible for ser-
vice credit in this plan under any provisions
other than this Part 18.

3. The member does not receive any service
credit toward a military pension for the same:
pertod of time.

4. The member does not receive any service
credit in a reciprocal system (as described in
Part 16 of this cbapter) for the same period of
time, T

5. The military service is continuous; pravided,
however, that a member may select which of
two or more periods of continuous military
service for which the member efects to pur-
chase service credit in this plan.

6. The military service for which the member
elects to purchase service credit does not
exceed four years. o

In the event there is any dispute regarding a

. member's eligibility to purchase prior military -
- service, the amount of eligible prior military

service, the contributions required or the actuarial
reduction in the monthly retirement benefit re-
quired for the purchase, or the amount of service

* to be credited to a member, the board shall

determine the issued based on the relevant infor-
mation presented to the board,

(Ord. 26464.)

3,36.3710 Eligihility requirements.

In order to purchase service credit for eligible

prior military service, the member must satisfy ail of the

following conditions:

A

370:g

The member must sepatate from ¢ity service by
reason of retirement on or after August 21, 2001.
A person who separates from city service for any
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reason other than retirement shall not be eligibleto E
porchase service credit for eligible prior military -
service, regardless of whether the person elects to
leave his or her contributions on deposit with the
retirement fund.

B. The member must file with the secretary to the
retirement board a written notice of election to
purchase service credit for eligible prior military

If the member elects the installment payment
option under Section 3.36.3730.A.2, the calcula-
tion of the cost of the additional benefits shall
inctude an interest factor on the outstanding bal-
ance. The interest factor shall be at the interest rate
used in determining the actvarial equivalents of

- the optional settlements provided under Part 9.5 of

this chapter.

service. (Ord. 26464.)

C. Within thirty days after fxlmg the notice of elec-
tion, the member must retire for service or disabil-

ity under the provisions of this chapter. A,

I3, The member must make an irrevocable election to
pay the full cost of the additional benefit to the
member as determined pursnant to Section
3.36.3720.

(Ord. 26464.)

3,36.3720 Cost of additional benefit for military
service,

A, The member shall pay the full cost of any and all
additional benefits that acerue to the member or
the member's survivors as a result of the purchase
of service credit for eligible prior military service.

B. The cost of the additional benefits shail be actuari-
ally detenmined as the difference between (a) the
value of the benefits calculated including service

- credit for the eligible prior military service and (b)
" the value of the benefits calculated without service
credit for the eligible prior militaty service,

C. . The cost of the additional benefits shall be deter- 33,

mined usjug the interest rate and life expectancy
tables used v determining the actuarial equiva-
lents of the optional settlements pmvxded under
Part 9.5 of this chapter.

- D.  The cost of the additional benefits shall include
cost-of-living-adjustnents provided under Chap-
ter 3.44.

E.. For any member who, at ths time the notice of
election is filed, would vot be eligible for a service

" retirement pursuant to this chapter unless the
member received service-credit for the- eligible

3.36,3730 Method of payment.

The member must pay the full cost of the addi-

tional benefit: ‘

1. By making a lump sum payment to the
retirement fund prior to the member’s retire-
ment; provided, however, that this option
shall not be permitted if such payment would
exceed the limitations of Section 415 of the
Internal Revenue Code; or

2. By making installment payments by execut-

ing an jrrevocable written election to have
the member's monthly retirement benefit
actuarially reduced for a period of time
selected by the member; provided that such
period shall not exceed eight years from the
effective date of the member's retirement,
and provided that the paymeots do not ex-

" ceed the limitations of Section 415 of the
Internal Revenue Code: or’

3. By making a combination of a Tump sum
payment- and installment payments as de-
seribed in paragraphs 1. and 2. above.

No person shall be pexmstlcd to purchase service

credit for eligible prior military service by making

installment payments if; ’

1. The required-actyarial reduction would .¢x-
ceed the monthly retirement benefit other-
wise payable to the member; or

2, The required deduction from a surviving
spouse's benefit under Section 3.36.3740.B.

" would exceed the monlhly benefit otherw.lsel
payable to the surviving spouse.

(Ord. 26464.)

prior militaty Service, the cost of the additional 3.36.3740 Service credit. ' t

benefits shall be determined assuming that the A

member's final compensation would remain un-
changed from the date of the member's retirement
to the date the niember would have first beev

cligible for a service retirement had the member  B.

not elected to purchase service credit for eligible
prior military service,

Supp. No. 12 - 370.h

Upon the member's retirement, the member shall
be given service credit for the eligible prior

~ military service the member has elected to pur-

chase.

Ifa member elects to purchase sarv;ce credt for
eligible prior military service and pay the contri-

_butions and interest specified in this part by
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making installment payments but fails 1o complete
the required payments because of death before the
end of the instaliment payment period, the unpaid
. contributions and interest shall be deducted from
any benefits paid to an eligible surviving spouse,

Such deductions shall be in tbe same dollar

amount as the amount of the actuarial reduction in
the member’s benefit and shall be made for the
time rernaining in the installment payment period
_elected by the member.

(Ord. 26464.)

3.36.3750 Limitations.

_ Under no circumstances shall the service credit for
eligible prior military service be included in the deter-
mination of service credit for qualification for medical
benefits provided under Part 14 of this chapter or for the
. qualification for dental benefits provided under Part 15
of this chapter.

(Ord. 26464.)

3.36.3760 'Cos!s of actuarial determinations. _
The retirement plan shall bear the cost of one

caleulation of the full cost of the additional benefits. In

the event the member fails to retire within thirty days of
filing the notice of election described in Section 3.36.3710,
cost of the additional benefits shall be recalculated so
that it is determined within not more than thirty days

- prior to the effective date of the member's retirement
and the member ghall bear the cost of such calculation.
(Orxd, 26464.) .

Chapter 3.40

INCREASE IN CERTAIN MONTHLY
ALLOWANCES :

Sections:

3.40.010  Jmcreases i cerfain monthly retive-
ment allowances payable for any
 month after December 31, 1968,
3.40.020
vors of certain deceased membexrs
or former members of certain city
retivement plans who xetived on or
_ prior to December 31, 1966,
Increases payable to cextain survi-
vors of certain deceased members
of cextain clty retirement plans or
systems who died on ox prior to

© 3.40.030

Supp. No. 12

Increnses payable to cerfaisn sorvi« -

370
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December 31, 1966, while still in
the service of the city and prior to
xetivement,

Increascs payable for any month’
after December 31, 1968, pursuant
to Scction 3.36.1630 or 3.36.1790
to certain survivors of cextain de-
ceased former members of the city
retfrement systesn of which the
above sections are a part, who died
on or before December 31, 1966,
after leaving the service of the city
and before becoming entitled to
any altowance under said sections, -
Determination of time of retive-
ment. ’ o .
Limitations and exceptions.
Increased costs to be charged to
city.

Reserved power of council to
"amend, modify or repeal provi-
sions of Chapter 3.40.

Increases in certain monthly refire-
sent allowances and suxvivorship
_allewances payable foxr any month
after July 1, 1980, '

3.40.040

3.40.050 -

3.40,060
3,40,070

3.40.080

3.40.081

3.40.010 Increases in certain monthly refirement
allowances payable for any month after -
~ December 31, 1968.

Subject to and except as otherwise provided by
other provisions of this Chapter 3.40, each monthly
retirement allowance which becomes payable under any
retirement plan or system of the city (excepting the
Federal Old Age and Surviver's Insurance System or

" any other federal or state social security system) for any

month after. December 31, 1968, to any member or
former member of any such city retirement plan or
system because of his retirement under such city plan or
systeni on or before December 31, 1966, from or on
account of his service to the city, shall be increased by
the percentage set forth .in the following Table 1
opposite the period of time within which such member
or former member retired from or becanse of service to
the City of San José, as follows: :

Table 1
Period of Time Percentage
Tan. 1, 1939, io Dec. 31, 1941 1548
Jan. 1, 1942, to Dec. 31, 1942 1152
Jan. 1, 1943, to Dec. 31, 1943 98.1
SJRJN000372
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Period of Thne - Percentage

Jan. 1, 1944, to Dee. 31, 1945 - - 97.2
Jan, 1, 1946, to Dec. 31, 1946 85,2
Jan. 1, 1947, to Dec, 31, 1948 62.1
Jan. 1, 1949, to Dec. 31, 1949 48.6
Jan, 1, 1950, to Dec, 31, 1950 5t4
Jan, 1, 1951, to Dec. 31, 1951 39.7

© Jam, 1, 1952, to Dec. 31, 1955 33.3
Jan. 1, 1956, to Dec, 31, 1956 30.6
Jan, 1, 1957, to Dec. 31, 1957 25.2
Jan, 1, 1958, to Deg, 31, 1958 207
Jan, 1, 1959, to Dec, 31, 1959 19.8
Jan, 1, 1960, to Dec, 31, 1960 ' 171
Jan, 1, 1961, to Dec. 31, 1961 16.2 -
Jan. 1, 1962, to Dec, 31, 1962 144
Jan. 1, 1963, to Dec. 31, 1963 - 126
Jan. 1, 1964, w0 Dec. 31, 1964 10.8
Jan. 1, 1965, to Dec. 31, 1965 9

. Jan, 1, 1966, to Dec, 31, 1966 12

- {Prior code § 2904.400,)

3.40.020 Increases payable to cerfain survivors of
certain deceased members or former mem-
Ders of certain city retirement plans. whio

retired on or prior to December 31, 1966.
Subject to and except ds otherwise provzded by
other provisions of this Chapter 3.40, each monthly
survivorship allowanece which becomes payable under
and pursuant to the provisions of Part 8, survivorship

snd death benefits of Chapter 3.36 of this Code, or

under and pursuant to the provisions of Part 19, Op-
tional Seftlements of Chapter 3.24 of this Code, or
under and pursuant to the provisions of Section 3.36,1630
or 3.36.1790 or for any month after December 31, 1968,
to auny beneficiary {(designated pursuant -to Section
-3,24,1920, 3.24.1930 or 3.24.1940 of this Code), or any
survivor, of any deceased member or deceased former

member of the city retirement plan or system of which

the above provisions of the San Yosé Municipal Code
aré a part who retired on or prior to December 31, 1966,
~under and pusshant to such' retirement plan or system
from

Supp. No. 12 _ 370
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